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P R O C E E D I N G S1

(10:07 a.m.)2

CHAIRPERSON MILLER:  Good morning.3

This hearing will come to order please.4

It is November 13th, 2007 public5

hearing of the Board of Zoning Adjustment of6

the District of Columbia.7

My name is Ruthanne Miller.  I'm8

the chair of the BZA.  To my right is Mr.9

Michael Turnbull, representing the Zoning10

Commission on the BZA.  To my left is Mr.11

Shane Dettman, representing NCPC on the BZA,12

and to his left is Lori Monroe from the Office13

of Attorney General and Ms. Beverly Bailey14

from the Office of Zoning.15

Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.18

Please be advised that this19

proceeding is being reported by a court20

reporter, and is also Webcast live.21

Accordingly, we must ask you to refrain from22



6

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

any disruptive noises or actions in the1

hearing room.  2

When presenting information to the3

Board, please turn on and speak into the4

microphone, first stating your name and home5

address.  When you are finished speaking,6

please turn your microphone off so that your7

microphone is no longer picking up sound or8

background noises.9

All persons planning to testify10

either in favor or in opposition are to fill11

out two witness cards.  These cards are12

located to my left on the table near the door13

and on the witness tables.14

Upon coming forward to speak to15

the Board, please give both cards to the16

reporter sitting to my right.17

The order of procedure for special18

exceptions and variances is:19

One, statement and witnesses of20

the Applicant;21

Two, government reports, including22
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Office of Planning, Department of Public1

Works, DDOT, et cetera;2

Three, report of the Advisory3

Neighborhood Commission; 4

Four, parties or persons in5

support;6

Five, parties or persons in7

opposition;8

Six, closing remarks by the9

Applicant.10

Pursuant to Sections 3117.4 and11

3117.5, the following time constraints will be12

maintained:  the Applicant, persons and13

parties, except an ANC, in support, including14

witnesses, 60 minutes collectively; persons15

and parties, except an ANC, in opposition,16

including witnesses, 60 minutes collectively;17

individuals, three minutes.18

These time restraints do not19

include cross-examination and?or questions20

from the Board.  Cross-examination of21

witnesses is permitted by the Applicant or22
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parties.1

The ANC within which the property2

is located is automatically a party in a3

special exception or variance case.  Nothing4

prohibits the Board from placing reasonable5

restrictions on cross-examination, including6

time limits and limitations on the scope of7

cross-examination.8

The record will be closed at the9

conclusion of each case, except for any10

materials specifically requested by the Board.11

The Board and the staff will specify at the12

end of the hearing exactly what is expected13

and the date when the persons must submit the14

evidence to the Office of Zoning.15

After the record is closed, no16

other information will be accepted by the17

Board.18

The Sunshine Act requires that the19

public hearing in each case be held in the20

open before the public.  The Board may,21

consistent with its rules of procedure and the22
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Sunshine Act, enter executive session during1

or after the public hearing on a case for2

purposes of reviewing the record or3

deliberating on the case.4

The decision of the Board in these5

contested cases must be based exclusively on6

the public record.  To avoid any appearance to7

the contrary, the Board requests that persons8

present not engage the members of the Board in9

conversation.10

Please turn off all beepers and11

cell phones at this time so as not to disrupt12

these proceedings.13

The Board will now consider any14

preliminary matters.  Preliminary matters are15

those that relate to whether a case will or16

should be heard today, such as request for17

postponement, continuance, or withdrawal or18

whether proper and adequate notice of the19

hearing has been given.20

If you are not prepared to go21

forward with a case today or if you believe22
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that the Board should not proceed, now is the1

time to raise such a matter.2

Does the staff have any3

preliminary matters?4

MS. BAILEY:  Madam Chair, members5

of the Board, to everyone good morning.6

Staff does not.7

CHAIRPERSON MILLER:  Okay.  Thank8

you.9

Then let's proceed with the10

agenda.  Would all individuals wishing to11

testify today, please rise to take the oath.12

Ms. Bailey will administer the oath.13

MS. BAILEY:  Please raise your14

right hand.15

(Whereupon, the witnesses were16

duly sworn.)17

CHAIRPERSON MILLER:  Thank you.18

Would you call the first case,19

please?20

MS. BAILEY:  Madam Chair, the21

first case is Application No. 17681 of Jose22
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Cruz, pursuant to 11 DCMR 3104.1, for a1

special exception to allow a rear porch2

addition to an existing single family dwelling3

under Section 223, not meeting the open court4

requirements in Section 406.  The property is5

zoned R-4, and it's located at 4110 13th6

Street, N.W., Square 2822, Lot 59.7

CHAIRPERSON MILLER:  Good morning.8

MR. FLORES:  Good morning.9

CHAIRPERSON MILLER:  Would you10

identify yourself for the record, please?11

MR. FLORES:  Yes.  My name is12

Daniel Orlando Flores.  I'm a working13

architect in the State of Maryland.  My street14

address is 13604 Middlevale Lane, Silver15

Spring, Maryland  20906.16

CHAIRPERSON MILLER:  Okay, and if17

there are any other parties here on the case,18

is the ANC here or anyone like that?  A19

witness?20

MR. FLORES:  Well, I have the21

owner.22
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CHAIRPERSON MILLER:  The owner is1

here with you.  Okay.2

MR. FLORES:  And my partner, D.C.3

architect Abad Ramirez.4

CHAIRPERSON MILLER:  Okay.  Good5

morning.  You are here for a special exception6

under 223 because you're extending an open7

court; is that correct?8

MR. FLORES:  Yes.9

CHAIRPERSON MILLER:  Okay.  I have10

a preliminary issue I wanted to raise with you11

and the Office of Planning.  I believe we're12

looking at 2001.3.  You have a nonconforming13

structure devoted to a conforming use; is that14

correct?15

MR. FLORES:  What we have is an16

existing deck.  What happened is at the time17

it was built and the owner openly acknowledges18

it was done without a permit.  Later what we19

did is we did a preemptive submittal of the20

drawings, which was at the time requested from21

the Office of Zoning.22
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The structure itself was approved1

structurally.  The thing that was held against2

it was the zoning issue, what they called the3

court requirement, and that required that the4

deck itself, if you look at the drawing on the5

portion where the public alley is, would had6

to be cut down by two feet according to the7

open court requirement.8

So Mr. Cruz, he decided that we9

wanted to find -- our basis of having the10

existing court was that because it was against11

a public alley that it didn't interfere with12

necessarily the neighbors that surrounded, and13

in this particular case, this is why we want14

to place the porch itself, the open deck15

itself, intact without necessarily altering16

it.17

CHAIRPERSON MILLER:  What was18

there previously had a nonconforming court; is19

that correct?20

MR. FLORES:  Nonconforming?21

CHAIRPERSON MILLER:  It didn't22
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meet the regulations, the court, before you1

added on the deck.2

MR. FLORES:  That particular part3

I do not know.4

CHAIRPERSON MILLER:  All right.5

MR. FLORES:  I was brought in when6

the existing deck was already added on to the7

building itself.8

CHAIRPERSON MILLER:  Okay.  I9

think I'm going to turn to Office of Planning10

because I wanted to explore one legal issue11

with her first related to the open court.12

Good morning.13

MS. THOMAS:  Good morning, Madam14

Chair.  Karen Thomas with the Office of15

Planning.16

CHAIRPERSON MILLER:  Okay.  Ms.17

Thomas, it's my understanding was there an18

open court there before the addition?19

MS. THOMAS:  I think that's the20

way we understood it.21

CHAIRPERSON MILLER:  Right.22
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MS. THOMAS:  That there was an1

open court.2

CHAIRPERSON MILLER:  So it was3

nonconforming.4

MS. THOMAS:  That was5

nonconforming.  So the structure is6

nonconforming due to the court, to the court7

width specifically, which is at five feet.8

CHAIRPERSON MILLER:  And with the9

deck, that the deck wouldn't increase the10

nonconformity.  It just extended it straight11

back.12

MS. THOMAS:  Extended it.  Yes, it13

extended the length, not or decrease its width14

or made it more nonconforming.  So it didn't15

affect the five foot width that was the16

nonconforming court.17

CHAIRPERSON MILLER:  Okay.  Where18

I'm going with this is there's legislative19

history to a side yard provision of the zoning20

regulations that's analogous to this situation21

here, I think, that deals with the22
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nonconforming regulations set forth in 2001.31

where we're interpreting -- where it says that2

"enlargements or additions may be made to the3

structure provided (a) the structure shall4

conform to percentage of lot occupancy5

requirements."6

I think in this case from what I7

understand in the record, it does comply with8

the lot occupancy requirement of that zone,9

not just for a special exception, but it's10

under 60 percent?11

MS. THOMAS:  Yes.12

CHAIRPERSON MILLER:  Okay.  So13

then we get to (b).  "The addition or14

enlargement itself shall conform to use and15

structure requirements."  I don't think that's16

an issue.17

And then two, "neither increase18

nor extend any existing nonconforming aspect19

of the structure nor create any new20

nonconformity of structure in addition21

combined."22
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Where I'm going with this is that1

in the side yard analysis, it's attached to2

Zoning Commission Case No. 76.10, and this3

came up in a previous decision of ours4

entitled appeal No. 17066 of Judy and Clark5

Brinckernhoff, where the side yard was being6

extended lengthwise, like in this court7

example, just straight back without increasing8

the nonconformity, not making it any wider or9

whatever.  It was maintaining the same line10

basically.11

The legislative history of that12

provision shows by diagram and explanation13

that the Zoning Commission intended that to be14

a matter of right, and that you wouldn't need15

relief from 2001.3 if you were just extending16

straight back.17

So this looks like the same kind18

of situation here, and I'm not sure if you're19

familiar with any of what I've been citing or20

not, but if you have an opinion on this.21

MS. THOMAS:  No.  While I'm not22
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familiar with that case, we've always looked1

at it in that way, probably the way the Zoning2

Commission interpreted it, that it doesn't, if3

you wanted to call that a side yard, it4

doesn't, you know, further make it5

nonconforming by reducing its width.6

CHAIRPERSON MILLER:  Right.7

MS. THOMAS:  It just extends it in8

length.9

CHAIRPERSON MILLER:  Right.10

MS. THOMAS:  But to bring up11

another issue, we wouldn't look at it as a12

side yard in this case because we consider it13

a row structure, and row structures do not14

have side yards.15

CHAIRPERSON MILLER:  No, we16

weren't looking at side yards.  We were17

looking at it as a court, but with the same18

concept.  It's just being extended straight19

back with the addition on the house.20

MS. THOMAS:  That's correct.  I21

mean, and that's the way we looked at it22
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whenever we have any issues like this with1

courts and such like that.  As long as they're2

not decreasing the width with the addition and3

it aligns with --4

CHAIRPERSON MILLER:  Exactly.5

MS. THOMAS:  -- the structure.6

We've always accepted it.7

CHAIRPERSON MILLER:  So here it8

does align.  Isn't that correct?9

MS. THOMAS:  It does.10

CHAIRPERSON MILLER:  So would you11

agree then that perhaps no relief would be12

required?13

MS. THOMAS:  Well, from time to14

time we've been presented with the situation15

that, you know, the Zoning Administrator tips16

it over to the BZA and we don't see it as17

being necessary, but inasmuch as it's here, we18

don't have any issues with it.19

CHAIRPERSON MILLER:  Okay.  I just20

wanted to make sure if there weren't any21

issues that we were missing if we were to find22
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that no relief was required.1

Is this self-certified or is this2

from the Zoning Administrator?3

Mr. Flores.4

MR. FLORES:  Yes.5

CHAIRPERSON MILLER:  Is this self-6

certified or did the Zoning Administrator7

direct you to come here earlier?8

MR. FLORES:  The Office of Zoning9

from -- well, we were directed to come here to10

do a special hearing.  We did our own research11

and data input on those forms.  Like I said,12

Mr. Abad Ramirez is the D.C. architect.  So13

we're taking -- I guess what's what self-14

certification is.  Is that what you're saying?15

CHAIRPERSON MILLER:  Right.16

MR. FLORES:  Okay.  That's --17

yeah.18

CHAIRPERSON MILLER:  What I would19

suggest, and I want to, you know, hear from my20

Board members if they agree.  I would be21

inclined to dismiss the case on the basis that22
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no relief is required and cite in that1

dismissal order the reasons why we find that2

to be so based on the legislative history that3

went along with the analogous side yard rule4

and another decision in which we have held5

that same concept.6

MR. FLORES:  Okay.7

CHAIRPERSON MILLER:  Because even8

though if you look at the regs. on their face9

it sounds like extending means exactly your10

situation, but based on the legislative11

history that went along with a very similar12

regulation interpreting the nonconforming13

structures regulation, the Zoning Commission14

didn't intend it to apply that way in the case15

of an alignment like yours.16

MR. FLORES:  Okay.17

CHAIRPERSON MILLER:  So we would18

give you that order so that you could then19

have that to show the Zoning Administrator in20

case there's any problem.21

MR. FLORES:  Okay.22
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CHAIRPERSON MILLER:  Because I1

don't think -- the rules aren't clear on their2

face at all.  I think it's really very3

understandable to interpret the regs.4

extending meaning not as applying to your5

case, but sometimes when we look at the6

legislative history we find otherwise.7

MR. FLORES:  Okay.8

CHAIRPERSON MILLER:  But I want to9

make sure I have the concurrence of my Board10

member on this.11

COMMISSIONER TURNBULL:  Madam12

Chair, I would concur obvious that 2003 case,13

the Brinckernhoff case which you're citing was14

previous to my tenure on the Zoning15

Commission, but I see in that particular case16

it was an appeal by either a neighbor, and17

that was unanimously decided against the18

appeal in favor of the homeowner, and I see19

that since Mr. Parsons was on the Commission20

at that time serving on that case here, I21

would go along with your concurrence on that.22
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I think your interpretation is correct.1

I will make reference back to the2

Commission at some point, but I think your3

interpretation is correct.4

CHAIRPERSON MILLER:  Okay.  Mr.5

Dettman, any other comments?6

BOARD MEMBER DETTMAN:  Madam7

Chair, I would concur with that interpretation8

as well.9

CHAIRPERSON MILLER:  Okay.  And I10

think it's also good that we heard from Office11

of Planning that they often look at situations12

like this and don't think that it requires13

relief anyway, and it makes sense, you know,14

with respect to the alignment.15

So okay then.  Do you have any16

other questions before we move to vote on this17

or anything else you want to add?18

MR. FLORES:  No.19

CHAIRPERSON MILLER:  Okay.  In20

which case I would move to dismiss Application21

No. 17681 of Jose Cruz for special exception22
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to allow a rear porch addition to an existing1

single family dwelling under Section 223, not2

meeting the open court requirements on grounds3

that no relief is required.4

Do I have a second?5

COMMISSIONER TURNBULL:  Second.6

CHAIRPERSON MILLER:  Further7

deliberation?8

(No response.)9

CHAIRPERSON MILLER:  Okay.  All10

those in favor say aye.11

(Chorus of ayes.)12

CHAIRPERSON MILLER:  All those13

opposed?  All those abstaining?14

(No response.)15

CHAIRPERSON MILLER:  And would you16

call the vote, please?17

MS. ROSE:  Staff would call the18

vote as three to two to zero -- three to zero19

to two with Ms. Miller making the motion,20

seconded by Mr. Turnbull, with Mr. Dettman in21

agreement, no other Board members or22
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Commission members participating.1

CHAIRPERSON MILLER:  Okay, and2

we're going to have somewhat of a summary3

order, a fairly quick order, but with enough4

explanation in it as to why no relief is5

required for you to bring to the Zoning6

Administrator.7

MR. FLORES:  Okay.8

CHAIRPERSON MILLER:  Okay.9

MR. FLORES:  Thank you.10

CHAIRPERSON MILLER:  Thank you.11

MR. MOY:  Madam Chair.12

CHAIRPERSON MILLER:  Yes.13

MR. MOY:  Just a quick.  From14

staff's point of view, usually the dismissals15

are more of an abbreviated order as opposed to16

a strict summary order.17

CHAIRPERSON MILLER:  Okay.  It's18

something in between.  We have a full order19

and a summary order, and summary orders are20

really short and full orders are really long.21

So this is something in between.  So it won't22
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take as long as a full order.  It might not be1

as fast a summary order, but it shouldn't take2

too long.3

MR. FLORES:  Okay.4

CHAIRPERSON MILLER:  If you have5

any further questions, you can ask the Office6

of Zoning later.7

MR. FLORES:  Okay.  All right.8

CHAIRPERSON MILLER:  Thank you.9

We're ready for the next case when10

you are.11

MS. ROSE:  The next case is 17680,12

the Application of First FSK Limited13

Partnership, pursuant to 11 DCMR 3104.1, for14

a special exception to continue the use of a15

parking lot, last approved by BZA Order No.16

16912, dated October 12, 2002, under Section17

213, in the R-1-B District at premises 4817 U18

Street, N.W., Square 1389, Lot 816.19

Would all persons planning to20

testify in this application please rise to21

take the oath?22
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CHAIRPERSON MILLER:  I think they1

may already have taken it earlier.2

MS. ROSE:  All right.3

CHAIRPERSON MILLER:  Okay.  Thank4

you.5

Why don't you identify yourselves6

for the record?7

MR. FREEMAN:  Good morning members8

of the Board.  My name is Kyrus Freeman of the9

law firm of Holland & Knight on behalf of the10

Applicant.  We have Mr. Tim Riederer.  I'll11

let him introduce himself.12

MR. RIEDERER:  Good morning.  My13

name is Tim Riederer.  I'm a District Manager14

with CVS Pharmacy.15

MR. ASGHAR:  Good morning.  My16

name is Shaazad Asghar.  I'm the  General17

Manager with Central Parking System.  18

CHAIRPERSON MILLER:  Could you19

repeat your last name, please?20

MR. ASGHAR:  Shaazad Asghar.  Last21

name is spelled A-s-g-h-a-r.22
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CHAIRPERSON MILLER:  And you're1

with a parking system?2

MR. ASGHAR:  Correct, Central3

Parking System.4

CHAIRPERSON MILLER:  Okay.  And I5

think I see the ANC in the audience.  Good6

morning.7

Okay.  Do you want to start with8

your main presentation?9

MR. FREEMAN:  Good morning,10

members of the Board.  As I said, my name is11

Kyrus Freeman, with the law firm of Holland &12

Knight.  We are here on behalf of the13

Applicant.14

Just to do a quick opening15

statement, I'd like to note that the Office of16

Planning's thorough report, which is Exhibit17

No. 26 of the record, goes through in detail18

and discusses how the Applicant meets its19

burden of proof for the requested special20

exceptions, and we, of course, thank OP for21

their support.22
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I'd also like to note that the ACN1

has submitted a letter in support of the2

application, and their letter is marked3

Exhibit No. 27 of the record.4

We, again, appreciate the ANC's5

support, and we've had a great relationship6

with them.  We do take a slight issue with one7

of their conditions, but we can address that8

in a little more detail.9

The manner in which we meet the10

burden of proof is set forth in our statement11

filed as Exhibit No. 24.  We're prepared to go12

through each of the factors of Section 213,13

but I'm sure the Board has read that as well.14

As you know, the subject property15

has been used as a parking lot since 1946.  So16

that's approximately 61 years.  I have copies17

of all of the previous approvals if the Board18

would like to see those, but I would imagine19

not.20

CVS, again, intends to continue21

usage of the parking lot, and we're requesting22
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a five-year renewal.  The parking lot is not1

required for CVS, but it's there to provide2

parking for commercial uses in the3

neighborhood, which include a Safeway, Exxon,4

a CVS and several other small commercial5

retail uses.6

Again, our prehearing statement7

sets forth how we comply with all of these8

sections of Section 213.9

In the course of proceeding with10

the application, an issue has arisen with11

respect to commuter parking, people parking in12

the lot all day, and in order to address that13

concern, we can talk about that in a little14

more detail.  We have proposed to institute a15

new parking lot control mechanism which I've16

distributed, and it's set forth in our17

prehearing statement as well.18

Eight measures.  Basically we19

propose to install a pay and display parking20

lot operation system, which would make it a21

pay parking lot, but we can discuss that in22
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more detail as the Board likes.1

CHAIRPERSON MILLER:  I have just a2

general question.  The lot is not an accessory3

lot to CVS, but part of it, right, part of its4

purpose is to provide parking for CVS,5

correct?6

MR. FREEMAN:  Yes, ma'am.  It's a7

public parking lot pursuant to Section 213.8

CHAIRPERSON MILLER:  Right, okay.9

Just before you get into, you know, the10

details of the program and stuff, I just11

wonder how bad is the commuter parking12

situation.  Is CVS having a problem with it in13

addition to the community?14

MR. RIEDERER:  Yes, ma'am, we're15

having a severe problem with it.  Most week16

days by 9:00 a.m. the lot is completely full17

and remains full with I would say a maximum of18

five to six spots opening at any given time19

during the day, which creates a hardship for20

us to provide parking for our customers.21

CHAIRPERSON MILLER:  Are there any22
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problems with traffic conditions?1

MR. FREEMAN:  No, Madam Chair.2

CHAIRPERSON MILLER:  Okay.  Okay.3

Go ahead.  Thank you.4

MR. FREEMAN:  Actually I'd like to5

turn it over to Tim Riederer who's the6

District Manager for CVS.7

MR. RIEDERER:  As stated8

previously, my name is Tim Riederer.  I reside9

at 213 Greenmont Way in Leesburg, Virginia.10

I'm a District Manager with CVS Pharmacy and11

have been for three and a half years.  I have12

had responsibility for the MacArthur Boulevard13

store for the prior two years.14

The very first day that I took15

responsibility for the location, I met with a16

neighborhood representative and we toured the17

store and the parking lot and discussed the18

issues of concern.  We took immediate action19

to address those concerns as they were20

presented.21

I have maintained a good working22
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relationship with Alma Gates of the ANC, and1

whenever issues arise, we're quick to resolve2

them.3

The maintenance of the lot has4

improved in the last two years, and CVS has5

spent a considerable amount of money to6

improve the store both inside and out, and we7

continue to look for ways and opportunities to8

improve it further.9

Prior to the filing of this10

application, I met with the ANC Commissioners11

personally to insure that we could develop a12

parking lot plan that was in the best interest13

of both CVS and the local community.  After14

this meeting, I decided that the best solution15

to the congestion of the lot would be to16

engage the services of a professional parking17

management company.  18

We have submitted our plan to the19

ANC, and they have approved it by a vote of20

seven to zero.21

Thank you.  This concludes my22
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statement.1

CHAIRPERSON MILLER:  Okay.  Any2

questions?3

COMMISSIONER TURNBULL:  Madam4

Chair, I just have one.  The maximum duration5

for the parking is four hours?6

MR. RIEDERER:  That's correct.7

COMMISSIONER TURNBULL:  So you8

have commuters or people getting there early9

in the day.  Are they going beyond the four10

hours?11

MR. RIEDERER:  That appears to be12

the issue, is people are parking there early13

in the morning and not coming back until five14

or six in the evening to pick up their cars,15

and that creates the all day congestion we're16

trying to relieve.17

COMMISSIONER TURNBULL:  What kind18

of enforcement do you do on that?  Do people19

get a parking ticket?20

MR. RIEDERER:  Under the current21

situation we're not able to enforce it.  We22
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are engaging the Central Parking Services.1

They will install a pay and display kiosk2

where people will have to pay to park with a3

maximum of four hours.  The enforcement piece4

is a patrol vehicle that will patrol the lot5

three times a day and will actually write6

parking tickets for anybody that's in7

violation of the stated times.8

COMMISSIONER TURNBULL:  But that's9

not a city or that's a private jurisdictional10

ticket that you're issuing?11

MR. RIEDERER:  Yes.12

COMMISSIONER TURNBULL:  Okay.  How13

do you plan to enforce that, I guess?14

MR. RIEDERER:  The enforcement15

would be through Central Parking.16

COMMISSIONER TURNBULL:  They would17

be --18

MR. RIEDERER:  They would write19

the ticket, and if the person does not pay the20

ticket or if they get to a point where they've21

got three outstanding tickets, their vehicle22
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would be booted.1

COMMISSIONER TURNBULL:  Oh, okay.2

MR. RIEDERER:  Where they would3

not be able to get their vehicle again until4

they paid the tickets and paid a fee to remove5

the boot.6

COMMISSIONER TURNBULL:  Okay.7

Thank you.8

CHAIRPERSON MILLER:  Okay.  Did9

you confer with DDOT on this at all?10

MR. FREEMAN:  Madam Chair, it's a11

private parking lot, not a public parking lot.12

CHAIRPERSON MILLER:  Right.13

MR. FREEMAN:  So DDOT as far as14

I'm aware has not filed any comments.15

CHAIRPERSON MILLER:  Okay.16

MR. FREEMAN:  But I'm sure it has17

been circulated to them for review.18

CHAIRPERSON MILLER:  Okay.  Has19

this been done?  What kind of practice is20

this?  Is it a common practice?  We haven't21

see nit.22
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MR. FREEMAN:  We have a1

representative from Central Parking that can2

talk about pay and display system.3

CHAIRPERSON MILLER:  Okay.4

MR. FREEMAN:  And, in fact, our5

submission, and I'll circulate it, has a6

picture of one of the machines.  So you might7

have seen one in the District before.8

CHAIRPERSON MILLER:  Okay.9

MR. ASGHAR:  Okay.  It is a common10

practice.  Our regular procedures are we go11

around the lot and look at vehicles that are12

in violation of the time period and ticket13

them.  The signs are displayed very clearly as14

to what the rules of the lot are, and once a15

vehicle is ticketed, it's the first warning.16

They get a second warning and a third warning,17

and then they are booted, and that is normal18

practice in parking lots.19

COMMISSIONER TURNBULL:  So is that20

treated then as a private property21

infringement then?  Is that how they look at22
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it, that someone is there illegally?1

MR. ASGHAR:  Correct.  The signs2

will be clearly displayed indicating what the3

rules of the lot are and what the consequences4

are of overstaying the fourth hour.  So that5

will be very clearly displayed.6

COMMISSIONER TURNBULL:  Thank you.7

CHAIRPERSON MILLER:  Mr. Freeman,8

let me just ask you this just for our basic9

approach here.  I mean, it sounds like10

commuter parking has become a problem in this11

lot, and it's a problem for CVS, and I gather12

it's a problem for the residents who want to13

use the parking lot.14

Where do you think that it falls15

within our analysis of the relief you're16

seeking?17

MR. FREEMAN:  Madam Chair, Section18

213.6 and 7 indicates that the parking lot19

should be used for short-term parking and not20

as a commuter parking lot.21

So in order to make sure that it's22
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not used as a commuter parking lot for people1

wanting to park there, CVS has taken up,2

incurred this expense in order to install this3

parking operation system4

The genesis was obviously concerns5

raised by the ANC, and as you might be aware6

now, the only way to get a car towed is if7

it's abandoned and has been on the lot for8

about 72 hours, which is not the situation9

that we want to have occurring at that parking10

lot.11

CHAIRPERSON MILLER:  Thank you.12

So presently it's not serving13

residential uses or short-term parking because14

of the commuter problem.15

MR. FREEMAN:  Yes, ma'am.16

CHAIRPERSON MILLER:  Okay.  Thank17

you.18

19

Okay.  Do you have anything else20

you want to say before we go to Office of21

Planning?22
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MR. FREEMAN:  That concludes our1

direct presentation.2

CHAIRPERSON MILLER:  Okay.  Good3

morning.4

MR. RICE:  Good morning, Madam5

Chair, Board.  My name is Stephen Rice with6

the Office of Planning.7

OP stands on the record in support8

of the continued use of the parking lot as a9

surface parking lot as requested.  The10

Applicant has adequately met the provisions of11

Section 213, and in conversation with both the12

Applicant and ANC representatives, there has13

been indicated that some sort of monitoring14

program will be instituted the details of15

which were just stated, but at the time of16

submittal weren't very clear.17

But the Office of Planning does18

not have any opposition to what has been19

stated.20

As far as the DDOT recommendations21

or comments, we haven't received any specific22
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comments concerning the management element of1

the parking lot, but DDOT did submit a report2

or a comment stating that they had no3

opposition to the continued use of the parking4

lot.5

And with that said, thank you.6

CHAIRPERSON MILLER:  Okay.  Just7

skimming through your report, which is very8

thorough, I wanted to ask you when we're9

talking about the lighting, is this new10

lighting that's being added?11

MR. RICE:  From my understanding12

this is the same lighting from the past13

decades --14

CHAIRPERSON MILLER:  Okay.15

MR. RICE:  -- on the three, four16

poles along the center of the aisles.17

CHAIRPERSON MILLER:  And how about18

your opinion on the term aside -- you19

recommend 1,000.20

MR. RICE:  We have no opposition21

to the five years that were requested.22
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CHAIRPERSON MILLER:  Okay.  Any1

other questions?2

(No response.)3

CHAIRPERSON MILLER:  I think we're4

just getting the basis of the case, and then5

we'll look at the conditions more specifically6

and then get back to everybody on that.  First7

I wanted to hear what the problem are and8

what's changed or is changing.9

So the problem certainly I'm10

hearing about is the commuter problem.  Before11

I go to the ANC, I guess the landscaping and12

all of that, is that remaining the same or13

you're actually improving that?14

MR. FREEMAN:  Madam Chair, we15

submitted copies of recent photos, and part of16

the parking manager's responsibility will be17

to maintain a parking lot, but as you can see18

from the photos, it's well maintained.19

CHAIRPERSON MILLER:  How is that20

going to be different from what's been going21

on with respect to maintaining the parking22
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lot?1

MR. FREEMAN:  I think we're2

changing contractors.  Central Parking will be3

responsible for maintaining it.  However, now4

it's a different parking lot cleaner, if you5

will.6

CHAIRPERSON MILLER:  So you've had7

a parking lot management company that you're8

changing from.  Is that it?9

MR. RIEDERER:  We have had a10

landscaping company that has nothing to do11

with the actual lot.  They cut and trim and12

sweep.13

CHAIRPERSON MILLER:  What's going14

to happen with the landscaping company?  Is15

that going to be in addition to the parking16

lot company or what?17

MR. RIEDERER:  The landscaping18

company will continue to maintain the bushes19

and the grass.  They will no longer be20

responsible for any actual pick-up or cleaning21

within the lot.  That will be the22
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responsibility of Central Parking on a daily1

basis.2

CHAIRPERSON MILLER:  Okay, okay.3

Great.  Did you have any questions for Office4

of Planning?5

MR. FREEMAN:  No, Madam Chair.6

CHAIRPERSON MILLER:  Ms. Gates,7

good morning.  Do you want to come to the8

table and introduce yourself for the record?9

MS. GATES:  Good morning, Madam10

Chair.  My name is Alma Gates from ANC-3D.11

CHAIRPERSON MILLER:  Ms. Gates,12

I'm sorry I skipped over to the Office of13

Planning before asking if you had any14

questions for the Applicant.  Do you have any?15

MS. GATES:  I think that you and16

Mr. Turnbull have really asked most of the17

questions that I had.  I am a little curious18

now that you've raised the question about19

where are the teeth in this ticketing process.20

If I get a ticket, how do I go pay it?21

MR. ASGHAR:  What happens is when22
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we issue a ticket, first of all, let me go1

back a little bit.  The attendant that patrols2

the lot has a Clancey machine.  It's a brand3

name.  That machine basically tracks the plate4

numbers and make?models of vehicles that are5

issued tickets.  Once a vehicle is flagged, a6

ticket is issued similar to the tickets that7

are issued by the D.C. government, but of8

course, this is a private ticket, and a self-9

addressed envelope is left on the vehicle and10

basically the customer is asked to mail the11

ticket along with the payment to that address.12

And once we receive the payment13

that ticket comes off the record.  If the14

person is in violation three times, the15

vehicle is eventually booted.  16

MS. GATES:  Mr. Riederer, what17

sort of arrangements have you made with the18

neighborhood vendors with whom you've had a19

good working relationship?  How will they20

still be able to park there, and how is this21

being coordinated with Central Parking?22
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MR. RIEDERER:  We have had an1

arrangement with the owner of the Exxon2

station across the street.   Under the current3

situation where we are only towing abandoned4

vehicles that have been left more than 725

hours, he has assisted us with identifying6

those vehicles and communicating with the7

police to get them removed.8

We have not made a new arrangement9

yet with anyone.  We are preparing to sign a10

contract with Central Parking based on the11

Board's decision, and at that time I'll be12

able to meet with any other local businesses13

to insure they're still able to use the lot in14

a reasonable manner, but I have not made any15

arrangements as of today.16

MS. GATES:  So at this point, that17

was another question I had.  We have no18

contract.  We have nothing formal in place.19

This is just being presented to the Board20

today as it was to the ANC as a proposal.21

MR. FREEMAN:  The Applicant's22
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proposed conditions, which we circulated, as1

you'll see, Condition No. -- assuming the2

Board adopts these conditions -- Condition No.3

12 says the Applicant shall implement and4

abide by the terms of the proposal, which5

would be marked as whatever exhibit it's6

marked as, and if that became a part of the7

order, then the enforcement mechanism would be8

pursuant to the order, as all other conditions9

are.10

CHAIRPERSON MILLER:  This11

Condition No. 12 says that you'll abide by the12

terms of the proposed operational restrictions13

on parking lot.  What is that?  That's this,14

one through 11?15

MR. FREEMAN:  That's the document16

immediately preceding it.17

CHAIRPERSON MILLER:  Oh, one18

through eight?19

MR. FREEMAN:  Yes, ma'am.20

CHAIRPERSON MILLER:  Okay.  Thank21

you.22
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COMMISSIONER TURNBULL:  Will there1

be any -- other than at the meters, which I2

guess will be at each space, is there a sign3

saying about a trespassing violation or4

whatever?5

Obviously some type of indication6

that says, you know, here's what's going to7

happen and here's who you're going to have to8

contact.  Is there going to be any kind of a9

sign?10

MR. ASGHAR:  Yes, absolutely. 11

The meters are not going to be individually12

located in each space.  This is going to be13

single meter serving the whole lot.14

COMMISSIONER TURNBULL:  I've got15

you.16

MR. ASGHAR:  And very17

conspicuously displayed, internally18

illuminated.  Also signage, which are industry19

proved and tested in the market that people20

will be able to read and see so that they know21

what to do exactly  as far as payment is22
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concerned and what the consequences are if1

they don't pay or if they overstay the time2

limit.3

COMMISSIONER TURNBULL:  Okay.4

Thank you.5

MR. ASGHAR:  Thank you.6

BOARD MEMBER DETTMAN:  Quickly a7

couple of questions on going back to this8

ticketing and booting.  Is the vehicle booted9

after three outstanding tickets or if a10

vehicle is left, say, in the lot the entire11

day?12

MR. ASGHAR:  Three outstanding13

tickets.14

BOARD MEMBER DETTMAN:  Three15

outstanding tickets.  And would you happen to16

know what the cost of a particular ticket is?17

What's the fee?18

MR. ASGHAR:  The fee fill be the19

maximum daily rate, which is currently being20

proposed at $10.21

BOARD MEMBER DETTMAN:  Ten22
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dollars?1

MR. ASGHAR:  Yes.2

BOARD MEMBER DETTMAN:  Is that3

less, more, even to, say, parking garages in4

the area?5

MR. ASGHAR:  The D.C. market, the6

average ticket price is at $18, 15 to 18.7

BOARD MEMBER DETTMAN:  Okay.  I8

mean, I think this can be an effective9

solution.  I just want to make sure that it's10

a deterrent and that someone doesn't just make11

the decision that, well, it's okay.  I'm going12

to send in a $10 ticket every single day13

instead of paying 18 to $25 for paying in an14

area garage.15

MR. RICE:  Madam Chair, can I ask16

a question concerning the booting?17

CHAIRPERSON MILLER:  Sure.18

MR. RICE:  Or is that in order?19

CHAIRPERSON MILLER:  Go ahead.20

MR. RICE:  Okay.  So just for21

clarity, so if a car doesn't have three22
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outstanding tickets, say, for instance, if you1

pay your tickets, does it start over?2

MR. ASGHAR:  It does.3

MR. RICE:  Or will you be booted4

even if you pay your tickets after three5

tickets.6

MR. ASGHAR:  It does start over if7

you have paid your ticket.8

MR. RICE:  Okay.  So three9

outstanding.10

MR. ASGHAR:  Correct.11

COMMISSIONER TURNBULL:  I guess12

the maximum fee becomes $20 once you pay your13

tickets, but once you get booted, what is the14

charge or the fee to have your car unbooted?15

MR. ASGHAR:  It's $50.16

COMMISSIONER TURNBULL:  Fifty17

dollars.18

MR. ASGHAR:  And all the signs19

will be very clearly displayed and all of the20

fees will be very clearly displayed at the21

lot.  And what we have seen in a normal market22
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is when we've displayed those signs, that in1

itself serves as a deterrent for people to2

park on the lot.3

COMMISSIONER TURNBULL:  How many4

times can I get booted before you don't allow5

me there at all, before you tow me away?6

MR. ASGHAR:  We've really not7

thought about that.8

COMMISSIONER TURNBULL:  Okay, all9

right.  Thank you.10

MR. ASGHAR:  That's a good11

question.12

MS. GATES:  Madam Chair, did you13

receive copies in your submission from the ANC14

of four photographs?  They were submitted in15

color.16

CHAIRPERSON MILLER:  Yes, we did.17

We have them in black and white.18

MS. GATES:  Okay.  I think if you19

review those photographs, the ones on20

Wednesday, the 31st of September or October,21

the 3rd of October -- excuse me -- it gives22
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you a fairly clear picture of the current1

situation in the lot with regard to the2

commuter parking, et cetera.3

Whereas the photographs we've4

received today from the Applicant were taken5

this weekend and present a rather different,6

rosy picture.  The lot has also been very7

manicured here, not that it was ever a8

problem.  It just -- it needed attention.9

There are houses that are right10

behind this.  The descriptions in -- I'm not11

going to do my testimony as I submitted it,12

but the photographs or the description given13

by the Office of Planning and the Applicant is14

incorrect.15

If you look at the very first16

photograph they have submitted, there is a17

large -- well, it almost looks like a large18

wooden box here.  It's a new retaining wall,19

but it has probably been put up within the20

last five years by that property owner, and it21

replaced what they described as this low stone22
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wall with a six foot fence on top of it.1

So the parking lot, also they2

describe low bushes, which are liriope, which3

is a spreading perennial.  It's not a bush.4

But I think that we are at a place5

now where there is an understanding between6

the community and CVS that this parking lot7

really is an amenity for us, and if properly8

treated will serve everyone's best interest,9

both the local merchants, the residents who10

use it overnight so that it would be open from11

6:00 p.m. to 8:00 a.m., and people who are12

going to restaurants in the neighborhood can13

use it.14

It's really an amenity, and it15

needs to be treated as such, I think, which16

was why the ANC felt that granting this17

special exception for a period of three years18

was critical to the success of this.  We've19

had a number of applications in the past that20

have been granted for a period of one to five21

years, and it's fairly clear that the22
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Applicant, in all fairness to Mr. Riederer, as1

the sales manager for CVS, I don't think he2

was even aware of what a special exception was3

when we first met with him, and so most of4

this stuff lies with the zoning attorneys and5

not with a manager of a store.6

But now it appears that they are7

going to take this, you know, seriously, and8

so if I could just go through, if it's time,9

the conditions, the four conditions that we10

proposed.11

CHAIRPERSON MILLER:  Okay.  Since12

it's, you know, time for the ANC to make their13

presentation, and I think we have basically14

heard the background and everything about this15

case, and we are going to move into conditions16

anyway, I think that would be fine to start17

with the ANC.18

MS. GATES:  Okay.  As I said, I'm19

going to abbreviate my testimony and move20

right to the back of it with the conditions.21

CHAIRPERSON MILLER:  Let me say22
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this though.  Unless this won't work with your1

train of thought, it might be a good idea to2

go, you know, one by one and hear from the3

other parties, too.  You  know, consider the4

term and then consider the two through ten.5

Would that work for you?6

MS. GATES:  Sure.7

CHAIRPERSON MILLER:  Okay.  So you8

started to say that three years was critical.9

MS. GATES:  Yes.  The first10

condition would be approval shall be for three11

years from the final date of the order.  ANC-12

3D recommends approval for three rather than13

five years to determine if the proposed14

operational restrictions on parking lot is15

successfully implemented.16

The Applicant has demonstrated17

difficulty meeting the requirements of BZA18

Order 16912, the current BZA order, and needs19

to prove it is serious about its commitment to20

managing the lot, special exception approval,21

and meeting the conditions of a new BZA order.22
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CHAIRPERSON MILLER:  Ms. Gates,1

can I ask you?  Have things changed in your2

neighborhood in the last five years?  Has the3

commuter problem become more of a problem now4

than it was five years ago?5

MS. GATES:  Yes.  It definitely6

has.  We find more people driving.  First of7

all, we are not on the Metro line.  We are on8

a single bus line, and we find more people9

driving into that area, parking and taking the10

bus because it shortens their commute back to11

Maryland.12

We also have -- and we know this,13

lab school students, teachers parking in that14

lot.15

But, yeah, it's there.  So the16

commuters though are probably the biggest17

problem.18

CHAIRPERSON MILLER:  If it's all19

right with the other Board members, why don't20

we go and hear the term issue from Applicant21

and then Office of Planning?22
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You're seeing a five-year term1

again, correct?2

MR. FREEMAN:  Yes, Madam Chair.3

We're asking for a five-year term, which is4

consistent with the previous approval.  To the5

extent we acknowledge that commuter parking6

has been an issue, but we fully believe that7

our proposed Parking Management System will8

dramatically decrease that commuter parking9

and improve the situation.10

In addition, we have had a good11

relationship with the community.  We intend to12

continue our relationship with the community,13

and the ANC's proposed Condition No. 3 and 4,14

which we've incorporated into our proposed15

conditions as 11 and 12, requires to report to16

the ANC on a quarterly basis, and pursuant to17

those reports if an issue arises, we feel as18

though we would be able to resolve those19

issues immediately.20

And in fact, as you look at the21

ANC's letter, the last full paragraph22
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indicates that whenever an issue has arisen,1

the manager addressed these instances2

immediately and they have not reoccurred.  So3

we think that supports our position in terms4

of a five year instead of a three year.5

And you need time to determine6

whether or not the proposal is actually7

working, and three years just doesn't quite8

get us there.9

CHAIRPERSON MILLER:  Okay.  I know10

Office of Planning is in favor of five years.11

Do you have anything else to add?12

MR. RICE:  No, ma'am.13

CHAIRPERSON MILLER:  Okay.  Any14

other questions?15

(No response.)16

CHAIRPERSON MILLER:  Okay.  Ms.17

Gates, do you want to go to the next one?18

MS. GATES:  I would just like to19

comment that the ANC has taken responsibility20

for bringing this issue to the front.  They21

would have had to come back for a new special22
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exception.  However, I think we have made it1

perfectly clear that there are problems with2

the existing special exception, and I don't3

think it's the ANC's responsibility to be4

monitoring CVS parking lot, which is why we5

recommended, again, three years.6

Condition 2, the Applicant shall7

continue to be subject to Conditions 2 through8

10 of BZA Order 16912.  ANC-3D believes these9

conditions should be reflected in the new10

order as they are critical to the lot meeting11

the requirements of Title 11, Chapter 23.12

Number three, the proposed --13

CHAIRPERSON MILLER:  Wait.  I just14

want to see where there's any disagreement.15

We're going to go condition by condition.16

Is there any disagreement on that17

point, that two through ten should remain in18

the order?19

MR. FREEMAN:  We agree, and in our20

proposed conditions, Conditions 2 through 1021

are from the previous BZA Order No. 16912.22
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CHAIRPERSON MILLER:  Mr. Rice, do1

you have any comments on this?2

MR. RICE:  No, ma'am.  We agree3

that two through ten should say.4

CHAIRPERSON MILLER:  Okay.  I just5

want to make a comment, and then we'll6

consider everything  It sounds like two7

through ten are requirements of the8

regulations.  The plus for keeping them in the9

order is that it's easy for the public to see10

what these basic requirements are and that11

they're complying with them.  So for that12

reason, we would leave them in probably once13

we've discussed it, but the other side is when14

you get to have so many conditions you wonder15

do you really need to have all of these16

conditions and would we want to just reference17

this more generally.18

I just throw that out to the19

parties.  You're in agreement on the20

substance.  So it's just really the form if21

you want to think about that while we go22
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through this.  It looks like we have two pages1

of conditions.2

Okay, but we can get back to that3

later.  That's just a style thing.4

MS. GATES:  Condition No. 3, the5

proposed operational restrictions on parking6

lot shall be fully implemented.  As the7

Applicant noted, the CVS parking lot has8

increasingly been used by commuters for al day9

parking, leaving few spaces for patrons of CVS10

or area businesses.11

The ANC photos clearly show the12

accuracy of this statement.  The Commission13

strongly urges CVS to continue to allow14

neighborhood businesses to use the lot for15

short-term parking needs and to keep it open16

from 6:00 p.m. to 8:00 a.m. to provide off-17

street parking for neighborhood condominium18

dwellers and restaurant goers and to meet the19

primary purpose of the parking lot, to provide20

parking for CVS customers.21

CHAIRPERSON MILLER:  Ms. Gates, do22
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you agree with Applicant's proposed1

operational restrictions on parking lots?2

MS. GATES:  Yes.3

CHAIRPERSON MILLER:  And I wasn't4

sure when you were speaking further.  Were you5

wanting to add something else or were you just6

explaining why you agree?7

MS. GATES:  Why the ANC agrees.8

CHAIRPERSON MILLER:  Okay.  So9

it's not like you're saying that there needs10

to be anything more to insure that it's11

provided for CVS customers or for people going12

into restaurants at night or things like that.13

You feel like these will address those issues?14

MS. GATES:  Yes.  It will meet the15

needs of the condominium dwellers, the16

restaurant goers, and during the day it will17

help meet the needs or CVS' needs to provide18

parking for their customers.19

CHAIRPERSON MILLER:  Okay.  It20

doesn't sound like there's disagreement then21

about these in general.  So I don't think we22
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need to go down the line at this point, but I1

think we will want to get back to the way2

these are worded and how much the Board thinks3

that they ought to adopt.4

So before we get to that, then5

that's really the rest of the meat here.6

Let's go to then the last conditions; is that7

right, about the quarterly reports?8

MS. GATES:  Yes.  Currently the9

Applicant is required to report to both the10

Palisades Citizens Association and the ANC on11

a monthly basis.  Over the past five years,12

there has not been any reporting.  So we felt13

that maybe a quarterly report would be14

sufficient.15

MR. FREEMAN:  And, Madam Chair,16

we've agreed to that condition.  It's Number17

11 in our proposed conditions.  And the ANC's18

Condition No. 3 is reflected as Condition No.19

12 in our proposed conditions.20

CHAIRPERSON MILLER:  Twelve, is21

that what you said?22
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MR. FREEMAN:  The ANC's proposed1

Condition No. 3 is that the proposed2

operational restrictions on parking lot shall3

be fully implemented.4

CHAIRPERSON MILLER:  Oh, okay.5

MR. FREEMAN:  In our order, our6

proposed Condition No. 12, which we kind of7

changed the language a little bit, but it's8

the same thing; it says the Applicant shall9

implement and abide by the terms of the10

Applicant's proposed operational restrictions11

on parking lot marked as Exhibit -- it will12

get an exhibit number -- of the record of this13

case.14

CHAIRPERSON MILLER:  Okay.  We15

were talking about the reports, and there16

haven't been supposedly any monthly reports.17

Is that because it was too burdensome or is18

that because of what?19

MR. FREEMAN:  The order says in20

writing or orally, and Mr. Riederer can talk21

about it might not have been quarterly, but22
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I'm sure it was in his amount of time at CVS.1

He has been in constant communication with the2

ANC.3

CHAIRPERSON MILLER:  Okay.  The4

point of the question is though?  And say then5

whatever you need to say about it, but you6

know, is the quarterly report, is that going7

to accomplish something that you all think is8

a good idea?9

And I asked about the monthly one10

because Ms. Gates said it never happened, and11

so I just want to make sure that this12

quarterly thing will happen for some good13

reason that's, you know, different from why14

the monthly ones didn't happen.15

MR. RIEDERER:  Okay.  The reason16

the monthly report did not happen was a lack17

of awareness on my part.  This order was five18

years ago.  I've been here for two.  I have19

been in regular contact with Ms. Gates, but20

not on a specific structure manner.  I'll be21

happy to report on a quarterly basis on a22
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schedule, and it's won't be too burdensome.1

COMMISSIONER TURNBULL:  I just had2

a question about the metering system again.3

It's either cash or credit card for this?4

MR. ASGHAR:  Correct.5

COMMISSIONER TURNBULL:  And you6

get a ticket printout that tells you the date7

and the time, and the agreement to keep the8

lot goes for neighbors from 6:00 p.m. to 8:009

a.m., is still going to be enforced.  That's10

going to be --11

MR. FREEMAN:  We stated it in the12

opposite.  The parking lot restrictions are in13

place from 8:00 to 6:00, and then it's free14

after 6:00.15

COMMISSIONER TURNBULL:  If I'm a16

resident, I park my pickup in that lot, and17

eight o'clock or eight in the morning comes18

but I'm still there.  The first hour is free.19

Do I get a grace period to nine?  Is that how20

that works?21

MR. ASGHAR:  Essentially the way22
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it would work is you'd have to come in at1

eight and put a ticket on your vehicle.2

COMMISSIONER TURNBULL:  Got you.3

So you have to display it.4

MR. ASGHAR:  Correct.  It's a pay5

and display machine.6

COMMISSIONER TURNBULL:  So a7

resident could become subject to a ticket for8

parking beyond that time.  9

Okay.  Thank you.10

CHAIRPERSON MILLER:  Okay.  If11

there are no other questions in general, I12

think that we should look at the proposed13

operational restrictions on the parking lot,14

and this is where I'm coming from.  I think15

there need to be specifics enough so that we16

know that it will address the commuter parking17

problem.18

The other side though is not to19

make it so restrictive that if we're in a20

five-year period something that can't change21

that probably should change without having to22
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come to the BZA.1

So that's what I want to direct2

the parties to take a careful look at.  For3

instance, number eight, you know, are there4

any that maybe should go out of the BZA order?5

Number eight which talks about the rates, I'm6

not sure that we need to order the rates in7

order to control the public commuter problem.8

MR. FREEMAN:  Madam Chair.9

CHAIRPERSON MILLER:  Yes.  I'd10

like comments on any of these statements.11

MR. FREEMAN:  That's actually a12

very good point in terms of some of the13

questions that the Board has raised.  Ten14

dollars might be okay for some folks.  So if15

you want to take Number 8 out, it would be16

consistent with market rates because the17

parking rates might change from year to year18

to year  That way four years from now ten19

dollars might not be that expensive.20

So we would be inclined to take21

Number 8 out of the actual order, but we think22
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generally all of the other terms are1

consistent with what we talked about with the2

ANC and are flexible enough such that we will3

not have to come back to change any within4

five years.5

CHAIRPERSON MILLER:  You're saying6

it would end at seven; is that right?7

MR. FREEMAN:  Yes, ma'am.8

CHAIRPERSON MILLER:  Okay.  I am9

trying to look to pick things out, but you10

know, not for any evil purpose or anything.11

Looking at like Number 6, vehicles12

ticketed multiple times will be booted.  So we13

need to put in the next sentence?  I mean if14

we do, let me know, but that it will be15

removed at the expense of the car owner?  I16

mean, does that need to be in the BZA order?17

MR. FREEMAN:  Madam Chair, just by18

way of background, the genesis of this was19

what we presented to the ANC.  So I won't want20

to get into cutting things out because we21

presented this to the ANC, and this is what22
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was approved by the ANC.  So I don't know if1

changing the language too significantly will2

change the ANC's support, but we were3

comfortable with what we submitted, and the4

ANC was comfortable with what was submitted.5

So that's pretty much our answer.6

MS. GATES:  Madam Chair, may I ask7

a question?  If you were to leave Number 8 in8

but take this entire submission as an exhibit9

and refer to it in your order as the exhibit10

as submitted rather than try to recraft or11

redraft some of these.12

Also, under Number 8 it might be13

useful to change the wording there to the14

proposed parking rate shall be consistent with15

market rates, as suggested, and that way they16

can change accordingly.17

CHAIRPERSON MILLER:  Okay.  Yeah,18

I hear what you're saying, and I think both of19

you don't want us to fool around with it too20

much because you are in agreement.21

But the other piece that we bring22
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to the table is not only just looking out for1

your interest, that you know, if things change2

you're stuck.  You have to come back to the3

BZA, but also all of the orders have to be4

enforceable.  If we have a provision in there5

and you change the parking rate, that means6

that, you know, DCRA can come out and allege7

that you're violating the agreement or the8

order because it's not $4 a ticket.  It's $29

a ticket, or whatever.10

So that's our concern a little11

bit.  So if we do market rate, that's12

certainly more general.13

Okay.  We have two choices.  One14

is we make it a little bit broader just so15

that we're comfortable with the enforcement of16

it, but not much, or we make it subject to an17

agreement, subject to you all being able to18

change it.  But that's a little maybe too19

broad.20

MR. FREEMAN:  Madam Chair, if I21

can suggest that we take Condition No. 8 out.22



73

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

The parking lot management company will1

obviously -- if you just said market rates,2

market rates could change within three to five3

years.  So there's no way for DCRA to force4

market rates.5

So if you're not going to have an6

amount, you can't have a general market rate7

term.  So in order to insure the greatest8

degree of flexibility in terms of the parking9

rates, I would suggest taking it out with the10

understanding that Central Parking will11

structure the rates such that it would be a12

deterrent for people parking there all day.13

CHAIRPERSON MILLER:  Okay.  Any14

other comments?15

MS. GATES:  Well, if we take out16

Number 8, then what happens to the provision,17

cars parked longer than four hours will be18

booted?  It's the very last bullet.19

MR. FREEMAN:  The rates and the20

cars parked longer than X amount of hours21

would still be on the signs that Central22
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Parking installs on the machine that talks1

about the rates, that talks about the hours2

and the fact that you get booted after your3

third ticket.4

MS. GATES:  But aren't the rates,5

the current market rates, also on the ticket6

machine?  Yes, yes.  So they could change, and7

frankly, one would expect them to change.8

CHAIRPERSON MILLER:  So are you9

okay with taking eight out?10

MS. GATES:  I think we need to11

have a payment provision in this order.12

MS. MONROE:  Madam Chair, can I13

just weigh in here a second? 14

The Board of Zoning Adjustment15

does not have authority to do that.  I mean,16

we can't charge fees or anything else.  It's17

a private lot anyway and we don't have control18

over that.19

I think that one through seven are20

more within the purview of the Board because21

they go more to the maintenance and running22
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the operation of the lot.1

One suggestion would be to have2

just a general condition mandating that the3

owner of the lot will take whatever measures,4

all measures or certain measures to reduce5

commuter use of the lot, such as, and just6

refer to the exhibit as an example.7

It's just a thought.  You don't8

have to do that.  Instead of running down all9

seven or all eight and then arguing over each10

one of them.11

The other option, and I hate to12

say this, but you can ask for new conditions13

to be sent in to be looked at and then hold14

the decision off and make a decision later if15

you're not comfortable.16

CHAIRPERSON MILLER:  Okay.  Office17

of Planning, Mr. Rice, are you comfortable18

with having one through seven in this order19

and deleting Number 8?20

MR. RICE:  Frankly, the Office of21

Planning is comfortable with anything that's22
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agreed upon between the Applicant and the ANC1

as far as the conditions.2

CHAIRPERSON MILLER:  Okay.  Let me3

ask the Applicant and the community just one4

basic question.  I mean, it sounds like when5

we're looking at this that we did look at this6

and say, hey, you know, rates may change, and7

maybe we shouldn't be stuck at this.8

Other than that, this whole pay9

and display system, it seems like that's a10

commitment for five years to see how it works,11

or three, depending on what happens there.12

You need time to see if this is going to work13

and you all are in agreement that this is the14

solution.15

And so if we're that specific on16

this, what that would mean is, you know, two17

years down the road or something, if you all18

hate it, you just would come back to the Board19

for relief.20

But you are confident enough that21

this is something that you want to live with22
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for three to five years.  Okay.1

MR. RIEDERER:  Yes, we are.2

CHAIRPERSON MILLER:  Okay.  Any3

other comments?  Any other questions on the4

conditions?5

(No response.)6

CHAIRPERSON MILLER:  Okay.  Are7

there any other persons in the audience who8

are here to testify in support or opposition9

to this application?10

(No response.)11

CHAIRPERSON MILLER:  Okay.  Then12

does the Applicant want to make any closing13

remarks?14

MR. FREEMAN:  I just have one last15

question in terms of what did we decide on the16

conditions.  I wasn't absolutely clear on17

that.18

CHAIRPERSON MILLER:  The Board19

didn't decide yet.  The Board --20

MR. FREEMAN:  Okay.21

CHAIRPERSON MILLER:  -- heard from22
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all of you, and it sounded like you were in1

agreement that Number 8 could go.  Ms. Gates,2

is that true with you?3

Okay.4

MR. FREEMAN:  So we would revised5

the Applicant's proposed conditions, Number6

12, to read that the Applicant shall implement7

and abide by Items 1 through 7 of the8

Applicant's proposed operational restrictions9

on parking lot marked as Exhibit blank of the10

record of this case?  Is that -- you just --11

CHAIRPERSON MILLER:  Yeah, but it12

would be obviously -- it would be retyped13

without Number 8 there.  I mean the conditions14

listed under that which would be one through15

seven as we stand now.16

MR. FREEMAN:  Okay.  Thank you.17

CHAIRPERSON MILLER:  Okay.  Any18

other Board questions before we hear closing?19

(No response.)20

CHAIRPERSON MILLER:  Okay.21

MR. FREEMAN:  Madam Chair, I'd22
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just like to again thank the Office of1

Planning, the ANC, and the Board for their2

time and attention to this application, and3

we'll pretty much rest at that.4

We'd like to ask the Board for5

their decision as soon as possible.6

Thank you.7

CHAIRPERSON MILLER:  Thank you.8

We're just going to confer to see9

if we're going to go forward and decide this10

right now today.11

(Pause in proceedings.)12

CHAIRPERSON MILLER:  Okay.  We're13

going to deliberate on this today.  We're14

going to make it fairly brief.  I know we have15

another case that's waiting, and I think that16

this is pretty straightforward.17

So I'm going to move to approve18

Application No. 17680 of First FSK LP,19

pursuant to 11 DCMR Section 3104.1, for a20

special exception to continue the use of a21

parking lot last approved by BZA Order No.22
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16912 under Section 213 of premises 4817 U1

Street, N.W.2

Do I have a second?3

BOARD MEMBER DETTMAN:  Second.4

CHAIRPERSON MILLER:  I'm sorry.5

Let me go back.  And I would say as6

conditioned.7

Okay.  Basically, I think what we8

have here is a parking lot that's been in9

existence for a long time, and basically in10

compliance with the Board's order, except that11

it appears that conditions have changed over12

the past few years.  It has developed a13

problem with commuter parking, and there have14

been consultations between the Applicant and15

the ANC as to how best to address that issue,16

in particular.17

And we're looking at approval of a18

parking lot under Section 213 of the19

regulations, and this commuter issue comes up,20

as I inquired here, with respect to 213.6,21

which says that the parking lot shall be22
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reasonably necessary and convenient to other1

uses in the vicinity.  We talked about that.2

Well, that's the other restaurant and things3

like that.4

Two, thirteen, point, seven I5

think is what I was looking for.  The majority6

of the parking spaces shall serve residential7

uses or short-term parking needs of retail8

service and public facility uses in the9

vicinity.10

So the parking lot has fallen11

short of that, and we've heard a lot of12

conditions that address that.13

Also, the other condition, the14

previous BZA order that was not so well15

complied with was the monthly reporting to the16

ANC, and we inquired about that, and I17

understand that CVS has a new manager, and I18

think monthly reporting can be a bit19

burdensome, and the parties have suggested20

quarterly, which I think makes sense.  IT21

gives time to see what kind of problems might22
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be there and time to address the problems.1

So other than that the Applicant2

and Office of Planning, I think, made a good3

report as to how the parking lot has been4

meeting 215, and we basically then discuss the5

conditions.6

First there's the condition of7

term I think we should discuss.  That's one8

issue.  Basically it's not the only issue, I9

think, that's in dispute, whether it should be10

under a five-year term or a three-year term.11

It has been under a five-year term as of the12

last order, anyway, and ANC has suggested that13

it should be a three-year term because there14

have been some problems, in particular, with15

the computer parking, and they don't want too16

much time, I think, to pass without it being17

addressed.18

Sometimes if you have a special19

exception proceeding hanging over an20

applicant, they may be more likely to address21

the problems.  But, on the other hand, an22
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Applicant often needs time to implement1

program, and this is a new program that2

they're going to be implementing.3

And I think that they've also been4

consulting with the ANC and have a much better5

relationship with the ANC and will be doing6

these quarterly reports.  So I would be7

inclined to go with the five-year term, as8

also recommended by the Office of Planning.9

Do others have comments?10

COMMISSIONER TURNBULL:  Madam11

Chair, I would agree with you, and with all12

deference to Ms. Gates and the ANC, I think13

that the five-year term is, from an14

operational and practical standpoint, is a15

little easier to manage, I think.16

And I think the Applicant in this17

particular case has met the due diligence of18

trying to establish a program that will meet19

the needs of the community and the parking20

lot.  And the fact that this lot is still used21

by the neighborhood beyond those hours, I22
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think, is a big gesture on their part, and I1

think they deserve the benefit of the doubt of2

going to implement this program with the best3

interest of the community at hand.4

As I say, from an operational and5

practical standpoint, I think the five years6

makes more sense than just three.7

BOARD MEMBER DETTMAN:  I would8

also agree with the five-year term.  But one9

thing that actually just came to me, and I10

don't think it was brought up is will we11

address in the conditions setting a deadline12

for implementation.13

CHAIRPERSON MILLER:  Not14

specifically.15

BOARD MEMBER DETTMAN:  Not16

specifically?17

CHAIRPERSON MILLER:  Not18

specifically.  I don't think we have, but if,19

for instance, if they didn't implement this in20

this enforcement, so I guess to that extent we21

do rely on the Applicant's good faith in22
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implementing what they said they're going to1

implement, and we don't really know how long2

it's going to take to set something up and3

when the order is going to be issued.4

Yes, that's a very good point5

though.  I don't think we've had a real6

problem, but if there is a problem, the ANC7

could seek enforcement of the order.8

I'm looking at the Applicant's9

proposed conditions, just as my reference10

point.  So we have just done approval for a11

period of five years from the date of this12

order.13

I believe two through ten are14

provisions from the previous BZA order, and we15

had discussion about whether or not to keep16

them in, if they go to compliance with the17

zoning regulations.  So they are required to18

do all of these things by the regulations.19

You know, when I explored it with20

the parties, it sounded like it was working,21

that they liked having it out front here for22
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the public to be able to see.  So it means for1

a little bit longer order of conditions, but2

I don't have a problem with including them.3

Do you have other points of view4

on this though, or any of them in there?5

BOARD MEMBER DETTMAN:  Madam6

Chair, if we could quickly go through two7

through ten just to see.  I think there's one8

that I have in mind, to identify areas where9

the zoning regs. may have changed since the10

original order, when the 2002 order was11

issued.12

I believe it's Condition No. 2.13

It says, "All areas devoted to driveways," et14

cetera, et cetera, "maintained with bituminous15

concrete or brick materials."  I believe the16

regs have changed recently to include17

materials such as pervious concrete or other18

sustainable materials.19

If we are to include Items 220

through 10 in the new order, I would recommend21

including the new language, the latest22
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language in the zoning regs.1

CHAIRPERSON MILLER:  I think2

that's an excellent point.  Do you know where3

that is in the reg.?4

BOARD MEMBER DETTMAN:  I believe I5

wrote it down somewhere.6

(Pause in proceedings.)7

CHAIRPERSON MILLER:  Okay.  I8

found the regulation.  It's 2303.1, and I9

think that's really an excellent point because10

I think the regulations are improving, and we11

keep in mind the green movement, et cetera.12

We shouldn't be locking these lots or whatever13

into old regs. that have already been amended.14

So I think we should change Number15

2.  That's a very good point.16

Twenty-three, oh, three, point,17

one, eight says all areas devoted to18

driveways, access lanes, and parking areas19

shall be paved, surfaced, and maintained with20

an all weather surface in addition to21

traditional impervious surfaces allowable.22
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All weather surfaces include porous or1

pervious concrete, porous asphalt and?or2

mechanically reinforced grass, excluding grass3

or gravel.4

Anyway, I think that's a very good5

point, and when we write this up, we will use6

the language that now exists in 2303.1(a).7

Do you want to go through the8

others and make sure there aren't any other9

issues or just look them over?10

(Pause in proceedings.)11

CHAIRPERSON MILLER:  I'll read12

them quickly since we're just pausing here13

anyway.14

Number three, the parking lot15

shall be designed so that no vehicles or any16

part of a vehicle projects over any lot line17

or building line.18

Number four, no other use shall be19

conducted from or upon the premises and no20

structure other than attendant shelter shall21

be erected or used upon the premises unless22
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the use or structure is otherwise permitted in1

the district in which the parking lot is2

located.3

Five, no vehicle entrance or exit4

shall be within 40 feet of a street5

intersection as measured from the intersection6

of the curb lines extended.7

Six, any lighting used to8

illuminate parking spaces shall be arranged so9

that all direct rays are confined to the10

surface of the parking lot.11

Seven, the parking lot shall be12

kept free of refuse and debris.  The parking13

lot shall be cleaned every three days and the14

landscaping maintained every ten days during15

the growing season.16

Eight, the parking lot shall be17

landscaped with trees and shrubs covering a18

minimum of five percent of the total area of19

the lot.  The landscaping shall be maintained20

in a healthy growing condition and in a neat21

and orderly appearance.22
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Nine, all parts of the lot not1

devoted to parking areas, driveways, access2

lanes, attendant shelter or required screening3

wall shall be kept free of refuse and debris4

and shall be paved or landscaped.5

Ten, the Applicant shall maintain6

signage on the light post on the interior of7

the lot stating that CVS is responsible for8

the maintenance of the lot and providing a9

telephone number to call if the lot needs to10

be cleaned.11

Okay.  Those are the provisions12

that are being carried over.  Are we okay with13

that?14

(No response.)15

CHAIRPERSON MILLER:  Okay.  the16

next one is the ANC reporting.  That's the17

Applicant shall report to the ANC on a18

quarterly basis in writing regarding the19

condition of the lot and to address any other20

concerns raised by the community.  Okay.  I21

think that's fine.  We talked about that.22
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It's good to have that kind of a liaison.1

Next, the Applicant shall2

implement and abide by the terms of the3

Applicant's proposed operational restrictions4

on parking lot.  Okay, and we'll just phrase5

that somehow that follows or attache, is6

attached. 7

Actually I think we should do "as8

follows," something like that because we want9

this to not be an attachment.  We actually10

want it to be part of the conditions of the11

order.  Then it's easily accessible online.12

We don't have any of those kinds of problems.13

So those conditions then we talked14

about.  We talked about including one through15

seven, and I can read the one by one and make16

sure we're comfortable with those.17

CVS will engage the services of a18

commercial parking lot management company to19

manage the lot and maintain its appearance and20

condition.21

Stop me if you have any issues.22
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1

Okay.  Two, the parking lot will2

use a "pay and display" system designed to3

discourage commuter parking.  The pay and4

display system will consist of a kiosk where5

customers can purchase a ticket for the amount6

of time they desire to use the lot.  The7

ticket must be displayed on the dashboard of8

the car.9

Okay.  You know, we had a little10

bit of discussion.  We can have this11

discussion here.  You know, how specific do we12

want these conditions to be?13

The ANC and the Applicant and the14

Office of Planning were all comfortable with15

this degree of specificity.  When I started to16

try to remove some of these, which we are free17

to do, the Applicant was concerned that they18

had an agreement with the ANC and, therefore19

was hesitant to start removing provisions,20

except for Number 8, which was very basic.21

I don't really have a problem22
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though, you know.  The ticket has to be1

displayed on the dashboard of the car.  I2

mean, it may be more specific than we normally3

do, but it's descriptive of how the system4

basically is going to work.5

We could have Number 2, the6

parking lot will use a pay and display system7

designed to discourage commuter parking as the8

condition and then somehow indicate9

descriptively how it would work.10

MR. FREEMAN:  Madam Chair, sorry11

to interrupt, but having read through the12

condition and listening to the Board's13

discussion, I think if you just stop it after14

the first sentence, that really achieves the15

objective of discouraging commuter parking.16

Obviously where the ticket is17

placed, what the system will consist of, et18

cetera, that would be the system will be19

installed and will --20

CHAIRPERSON MILLER:  Okay.  We are21

going out of procedure.  No, appreciate that22
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though because I don't mind going out of1

procedure on these conditions to a certain2

extent because you all are going to live with3

this, and I don't have a problem.4

As I was reading this aloud, which5

was a good point, I think, that Mr. Dettman6

made, you know, not just kind of saying,7

"Okay.  Two, three, yeah," when we read it8

aloud and we see that the condition really is9

that you have this system and then what10

follows does sound like a description.11

Any other suggestions to what to12

do with the description so that, you know,13

it's there, but not as a condition?14

BOARD MEMBER DETTMAN:  Madam15

Chair.16

CHAIRPERSON MILLER:  Oh, yes.17

BOARD MEMBER DETTMAN:  In terms of18

the second point, I could see it being19

appropriate to sort of end it at that first20

sentence, and if I could just take it one step21

further and maybe get the input of yourself,22
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as well as Mr. Turnbull, pointing out that the1

Applicant is going to use a pay and display2

system I'm just a little bit uneasy with3

because it sort of locks them into a4

particular system.5

We might find out that in two6

years this isn't the system that's appropriate7

to discourage this commuter issue.  I think8

that like Item No. 8 where we decided to9

eliminate Item No. 8 because it sort of locks10

them into this fee schedule, based on what I11

heard from the  Applicant, I'm not convinced12

that their current fee schedule is the fee13

schedule that's going to do the job.14

They may find out that they need15

to raise their rates in order to adequately16

discourage this commuter issue, and so going17

back to Item No. 2, if it was that the parking18

lot will use a system designed to discourage19

commuter parking, I think that that might be20

a little bit more appropriate so that in two21

years, three years, if the pay and display22
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system isn't found to be adequate, they may be1

able to go to a kiosk at the entrance with a2

manned kiosk.3

So, again, just sort of throwing4

that out there for your input.5

CHAIRPERSON MILLER:  Okay.  I6

think we should keep this to deliberations at7

this point.8

I think that's a very good point,9

and sometimes we in our orders, you know, make10

certain points in the conditions, and then we11

put in the body of our order representations12

of the Applicant, which is a possibility here.13

We could say that they will maintain a system14

designed to discourage commuter parking and15

then in the body of our order describe what16

they intend to do.17

The only question is then if you18

have a condition that just says that they're19

going ot maintain a system designed to20

discourage commuter parking, is that21

sufficient, you know.22
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COMMISSIONER TURNBULL:  Madam1

Chair, I guess one thought would be to just2

have the one sentence that would say the3

parking lot will use a structured parking4

program designed to discourage all day5

commuter parking.6

CHAIRPERSON MILLER:  Okay.  Let me7

ask you all this.  If we do that and put the8

description in the body of the order as to9

what they're intending to implement or have10

agreed with the ANC that they are going to11

implement, what happens with Number 3, the12

first 30 days?13

Do you see that going into14

description or do you see that as being a15

condition?16

COMMISSIONER TURNBULL:  Well, I17

don't know if you can eliminate it in one18

sense because since this is a new program,19

they're almost required, I think, to do20

something to inform people as to how it's21

going to work.  I mean, I don't know if just22



98

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

putting a sign up would be enough.1

CHAIRPERSON MILLER:  Well, I guess2

I see when we veer off, when we veer away from3

being too specific here, then I feel like a4

lot of this should veer off because it's only5

30 days.  Our order is for five years.6

I think if we decide to really7

limit our conditions, you know, more8

sparingly, I think it would be honest to say9

that they have agreed with the ANC and they10

have represented to the Board and the ANC that11

this is what they're going to do.  But it12

doesn't have quite the strength of a13

condition, but it has the flexibility that we14

were talking about and the broadness, yeah, to15

cover a period of time.16

Well, let's come back to that.17

All right?  Why don't we just go further.18

Number 4, the parking restrictions19

will apply during the hours of 8:00 a.m. and20

6:00 p.m.  That's fine.  I think that's very21

specific and that shouldn't change.22
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Okay.  Five, three times per day1

during normal business hours an agent of the2

parking lot management company will patrol the3

lot and check for valid tickets.4

Any vehicle with an expired ticket5

or without a ticket will be ticketed.  The6

parking management company will track and7

enforce the tickets.8

If we leave something like this9

in, I think we would have to change our Number10

2 to the structured parking lot system.  I'm11

not sure how you phrased it, Mr. Turnbull,12

exactly.13

COMMISSIONER TURNBULL:  Well, I14

was trying to pick up some of the language15

that they maintained later on, and I just16

called it a structured parking program.17

CHAIRPERSON MILLER:  Okay.18

Structured parking program.  All right.  I19

think the patrolling is in line with what we20

have done in the past.  Three times per day,21

normal business hours, an agent of the parking22
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lot management company will patrol the lot and1

check for valid tickets.  I think that would2

be fine.3

Okay.  Then we get to parsing.  Do4

we want to leave this in or take it out?  What5

happens when there's an expired ticket?6

Or we can think about this and7

decide.  You know, I think that the parties8

were somewhat right.  When you start to pull9

out different pieces, you know, it affects10

other pieces down the road, and we have to be11

real careful about this.12

I don't have any problems with the13

parking management company will track and14

enforce the tickets.  It's who's responsible15

and there for enforcement.  I think that's16

important to have in there.17

So I don't know if it's worth18

nitpicking Number 5.  What do you all think?19

COMMISSIONER TURNBULL:  Yeah, I20

don't know how far we go into the weeds.21

CHAIRPERSON MILLER:  yeah.22
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COMMISSIONER TURNBULL:  I mean, I1

know what you're saying about veering off2

maybe beyond what we really need to do.3

CHAIRPERSON MILLER:  The other4

thing we can do is we can say the parking lot5

will use a pay and display or what is this?6

What is the term used?  Structured parking?7

COMMISSIONER TURNBULL:  Structured8

parking program.9

CHAIRPERSON MILLER:  Structured10

parking program, you know, in accordance with11

the attached description or something or12

generally in accordance with the attached13

description.  I don't know.14

Shall we table this?15

COMMISSIONER TURNBULL:  Yeah,16

going into these, for instance, the next one,17

the management for the daily maintenance of18

the lot and power sweeping four times per19

year, some of that is already covered in20

Number 9 of the conditions where they talk21

about -- I mean, I don't know if it's a22
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duplication or it's a refinement, but I mean,1

should Number 7 -- you know, again, the2

Applicant is required and we're saying here3

it's the parking lot management company.  Do4

we care or do you want to put some of seven5

into what is Number 9?6

CHAIRPERSON MILLER:  Right, which7

goes to maintenance.8

COMMISSIONER TURNBULL:  Which goes9

to maintenance, right.10

CHAIRPERSON MILLER:  Yeah, okay.11

I agree.  I'm wondering if we should perhaps12

take a little bit more time it.  I mean, it13

seems on its face not that difficult, but when14

you look at how the pieces are fitting15

together, whether we want to still, you know,16

try to do this right now or come back to it at17

decision making where we have time to kind of18

look at how the language fits.  What do you19

all think?20

I mean, we're kind of close, but21

on the other hand, I think Mr. Turnbull has a22
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point there.  We may need to see about taking1

the maintenance out of here and putting it2

with the other provision, deciding how much3

detail we want in our conditions for the4

operation of the system.5

(Pause in proceedings.)6

CHAIRPERSON MILLER:  All right.7

We got a little stuck here.  So I think what8

we should do is I think that having certainly9

consulted with Office of Attorney General,10

this is okay.  I think we can approve the11

application as conditioned and work out the12

language a little bit more, not on the bend.13

I think that what we're intending14

to do is basically work on the style here of15

the language that's been presented to us, and16

then we can come back and just, you know,17

announce the conditions basically.18

And I have one other thought, and19

that is either we can work with what we have20

here -- and I would like to ask, you know, my21

Board members.  Do we just work with what we22
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have here?  We know what our issues are, or1

whether we need anything further from the2

parties with respect to the concerns that we3

have about operational details.4

COMMISSIONER TURNBULL:  Whatever5

is the most expeditious way.6

CHAIRPERSON MILLER:  Okay.7

BOARD MEMBER DETTMAN:  I think8

what we have is enough.9

CHAIRPERSON MILLER:  I think so,10

too, and I think we have heard from them and11

we have heard their concerns, and so we're12

just most concerned at this point about13

crafting an order with conditions that work14

best for five years for enforcement purposes15

and for clarity.16

So I think that rather than vote17

on it right now I want to table my motion.  I18

think it should be clear to the parties that19

there's no concern from the Board with respect20

to approving the application, and what I want21

to do is come back at the next decision making22
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meeting, whatever, having thoroughly looked at1

all of the different conditions and weave them2

properly together so that we have just the3

right order.4

So why don't we set this for5

further decision making?  Mr. Moy, December6

4th?7

MR. MOY:  Yes, ma'am.  You have a8

choice of either moving this to its regular9

decision on December 4th or we do have a10

special public meeting on November 20th.  So11

if you feel that you can do that between now12

and next week, then staff is fine with that,13

of course.14

CHAIRPERSON MILLER:  Okay.  We're15

going to do it the 4th because Mr. Turnbull16

will be here that day with us.17

Okay.  I apologize.  We tried to18

do it today.  We though it was pretty simple,19

but we ran into some curves.  So we will be20

fully prepared to address just the conditions21

on the 4th.22
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Thank you very much.1

(Pause in proceedings.)2

CHAIRPERSON MILLER:  Do you have3

any questions or are you here on the next4

case?5

MR. FREEMAN:  We were just making6

sure we were officially adjourned.7

CHAIRPERSON MILLER:  Oh, you are.8

You're excused.  Okay.  Thank you very much.9

MS. JONES:  Are we ready for the10

next case, Madam Chair?11

CHAIRPERSON MILLER:  Yes, thank12

you.13

MS. JONES:  The next case is14

Application 17679 of Jemal's TP Land, LLC,15

pursuant to 11 DCMR 3104.1, for special16

exceptions under Sections 353 and 2516 and17

under Section 411 regarding roof structures,18

to permit the construction of a new19

residential development, two multiple20

dwellings, each containing 38 dwelling units21

in the R-5-A District at premises 6923 through22
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6953 Maple Street, N.W. and 6916 through 69261

Willow Street, N.W., Square 3357, Lots 26, 27,2

28, 29, 40, 808, 811, 814, 815, 818, 819, 820,3

824, 825, 840 and 843.4

CHAIRPERSON MILLER:  It's still5

morning, I think.  Good morning.  Would you6

identify yourselves for the record, please?7

MR. GLASGOW:  Yes, my name is8

Norman M. Glasgow, Jr., of the law firm of9

Holland and Knight.10

MR. MILLSTEIN:  Good morning.11

It's Paul Millstein with Douglas Development12

Corporation.13

CHAIRPERSON MILLER:  Okay.  Is the14

ANC here on this case?15

Okay.  I believe we have an16

application for party status from a Mr. Jack17

Werner.  Is he here?18

MR. WERNER:  Yes, Madam Chair.19

CHAIRPERSON MILLER:  Would you20

come forward, please?  Could you state your21

name and address for the record, please?22
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MR. WERNER:  I'm Jack Werner.  I1

live at 6908 Willow Street, N.W., Washington,2

D.C.  20012.3

CHAIRPERSON MILLER:  Okay.  We're4

going to deal with your application first5

before if you do get party status approval,6

then you would be able to participate as a7

party in this case, which would mean not being8

limited to three minutes for giving testimony9

and cross-examining witnesses and putting on10

witnesses of your own just like any other11

party.12

And so first of all, I wanted to13

ask you.  Not everybody who applies for party14

status understands that that's what party15

status means.  Sometimes people just want to16

give testimony.  So I want to first ask you if17

this is what you would like to do.18

MR. WERNER:  Yes, Madam Chair,19

that I understood and that's what I would like20

to do.  Thank you.21

CHAIRPERSON MILLER:  Okay, okay.22
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Then could you just describe for the Board how1

-- are you just representing yourself?2

MR. WERNER:  No, ma'am.  I'm3

representing the 20-plus individuals that4

signed the petition that was enclosed with our5

application for party status.  They're all6

neighbors within the immediate area of where7

the development is being proposed.8

CHAIRPERSON MILLER:  Is there any9

authorization from them that you can represent10

them?11

MR. WERNER:  The only12

authorization is their signature on there, on13

the petition that they oppose the development,14

and I didn't ask for them specifically to give15

me authorization to represent them, but they16

said that they would like to make sure that17

their names and their concerns were heard, and18

that they would like me to help do that since19

they wouldn't be able to attend.20

There are one or two folks here21

that have signed the petition that are in the22
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audience.1

CHAIRPERSON MILLER:  Okay.2

MR. WERNER:  And I might just add3

I would hope that the petition isn't, you4

know, summarily dismissed by the Commission5

because it had been in the previous hearing6

that we did with HPRB, and basically it was7

dismissed at the ANC hearing.8

CHAIRPERSON MILLER:  No, it's not9

going to be summarily dismissed.10

MR. WERNER:  Thank you.11

CHAIRPERSON MILLER:  That's not an12

issue at all.  The only issue is if these13

individuals don't say that you're authorized14

to represent them, then we can't find that the15

party is you plus 20 other people.16

MR. WERNER:  Okay.  I understand17

that, and given that, you know, I would like18

to be the party, but I would like the record19

to show that 20 individuals that have signed20

the petition, you know, are on record in21

opposition to the --22



111

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:   Oh,1

absolutely.  They are.  They're in the record.2

MR. WERNER:  Okay. 3

CHAIRPERSON MILLER:  Okay.  So I4

just wanted to know what we were looking at as5

far as when we look at party status, we look6

to see how you may be more greatly impacted by7

the relief that's being requested than someone8

else in the general public.9

MR. WERNER:  Right, and what we've10

put into our application is that, you know, we11

live within 200 feet of the proposed project,12

and that we feel there are four or five13

various issues that would adversely impact us14

and our neighbors.15

One is the density issue, and in16

terms of looking at the massing and how that17

really has an impact upon our single family18

homes in that neighborhood on that same block.19

CHAIRPERSON MILLER:  Where is your20

property in relation to the project?21

MR. WERNER:  I think they have a22
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plat that shows our houses actually as well.1

CHAIRPERSON MILLER:  If you're2

going to speak, you need to have -- do you3

have a --4

MR. WERNER:  I don't have a remote5

here.6

MR. MILLSTEIN:  Why don't we bring7

the board up?8

MR. WERNER:  My address is 69089

Willow Street.  So this is the property right10

here.11

CHAIRPERSON MILLER:  Where is it12

with relation to the project?13

MR. WERNER:  The project starts14

right here, from here to here.15

CHAIRPERSON MILLER:  So there are16

two houses in between; is that right?17

MR. WERNER:  There's three houses18

in between.19

CHAIRPERSON MILLER:  Three houses20

in between.  Okay.  And are you arguing that21

you're impacted differently from the general22
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public but not necessarily those houses there?1

MR. WERNER:  That's correct, and2

the issues --3

CHAIRPERSON MILLER:  And how will4

you be impacted?5

MR. WERNER:  Those issues were6

saying that it will impact us.  One is, again,7

the density in terms of how dense and how much8

mass there is in the block in terms of just,9

you know, loss of green space and overall10

impact of having, you know, a dense building11

in an area where we only have single family12

homes.13

Secondly, water and generally a14

flooding issue has been in -- we've had a15

major impact on our block because of that area16

has an underground spring where this17

development is going in, and we've had, you18

know, tremendous flooding problems there and19

water issues that haven't been corrected.20

And I'd like to address that if21

possible on cross-examination with Office of22
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Planning if we get to that point in terms of1

whether or not the Department of Environment2

is going to be able to get engaged in looking3

at that for us because they weren't.4

Secondly --5

CHAIRPERSON MILLER:  I'm not sure.6

We'll have to see when we get to that.7

MR. WERNER:  Right.8

CHAIRPERSON MILLER:  We deal with9

zoning issues.  That may or may not be one.10

MR. WERNER:  I understand.11

CHAIRPERSON MILLER:  Okay.12

MR. WERNER:  Traffic and street13

parking, again, is another major impact for us14

in the immediate neighborhood.15

And thirdly, having an absentee16

landlord and a transient population is going17

to have, you  know, an impact on us as18

neighbors.19

And fourthly, just generally the20

crowding of our existing homes, the noise that21

would come from that project in terms of, you22
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know, we're looking at noise from the HVAC1

systems, from, you know, trash pickup in a2

sense a commercial development or in a multi-3

family housing development, and generally, you4

know, other kinds of noises that just come5

from that traffic and so forth.6

So those are sort of the primary7

issues that we have in terms of impact that we8

see that would be adverse on us as neighbors9

in that neighborhood.10

CHAIRPERSON MILLER:  So you're11

basically saying that it's an adverse impact12

on you.  These are potential adverse impacts13

on you.14

MR. WERNER:  Right.15

CHAIRPERSON MILLER:  But they are16

also on your neighbors, many of whom have17

signed the opposition but have -- I mean the18

petition -- but haven't sought party status.19

MR. WERNER:  That's correct.20

CHAIRPERSON MILLER:  Okay.  Board21

questions?22
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(No response.)1

CHAIRPERSON MILLER:  Does the2

Applicant have any opposition to granting3

party status?4

MR. GLASGOW:  No opposition to5

granting party status to Mr. Werner.6

CHAIRPERSON MILLER:  Okay.  Office7

of Planning have any comments?8

MS. BROWN-ROBERTS:  No.9

CHAIRPERSON MILLER:  Okay.  Okay,10

Mr. Werner.  The Board finds that you're11

entitled to party status, and we'll call you12

back when it's time for you to cross-examine13

or present testimony.14

MR. WERNER:  Thank you, Madam.15

CHAIRPERSON MILLER:  Okay.  Thank16

you.17

I will turn to the Applicant to18

present their case.19

MR. GLASGOW:  All right.  Thank20

you, Madam Chair.  I will now say good21

afternoon to the members of the Board.22
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For the record, my name is Norman1

M. Glasgow, Jr., of the law firm of Holland2

and Knight.  Mr. Kyrus Freeman is here with me3

from the same law firm.4

And with the permission of the5

Board, I'd like to give a brief opening6

statement, identify the witnesses for the7

record and our expert witnesses.8

We do appreciate the opportunity9

to bring this application to the Board which10

culminates approximately three to four years11

of meetings and work sessions in the community12

with the Office of Planning, with the Historic13

Preservation Review Board, to bring you a14

project which is supported by the Advisory15

Neighborhood Commission, the single member16

district representative, has been supported17

before the Review Board by Historic Takoma and18

the Takoma Business Association, and the19

Office of Planning, as evidenced by its report20

dated November 6, 2007, and the Historic21

Preservation Review Board and its reports, the22
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latest report being February 22nd, 2007.  I1

believe all of the HPRB reports were attached2

to the Office of Planning report.3

As has been noted in the4

advertisement of the case, the subject5

property is zoned R-5-A and has been the6

subject of several development proposals by7

the applicant, including a proposal to rezone8

the property C-2-A and put a grocery store9

with a planned unit development on the site10

along with a residential development.  That11

was about three years ago.12

The subject property at that time13

was -- its designation under the comprehensive14

plan was low density commercial, moderate15

density, residential.  It is now moderate16

density, residential.17

We withdrew -- the community was18

very divided over that project.  We had a lot19

of support, but we also had a lot of20

opposition to that PUD proposal that we were21

moving forward.  So we pulled that back.  The22
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developer went back to completely redesign and1

further work with the community and the2

Historic Preservation Review Board staff to3

devise an alternative proposal which would not4

necessitate a rezoning of the property and5

would be in compliance with the comprehensive6

plan designation that we presently have that7

was adopted just in the end of 2006-2007, the8

brand new comprehensive plan.9

So we had also been working and10

looking at what the Takoma Central District11

Plan of 2002 was, which recommended12

development of approximately 80 residential13

units in three to four story buildings on the14

site.  The Office of Planning report15

references the Takoma Central District Plan16

for the property and also the staff reports of17

the Historic Preservation Review Board and ANC18

recommendation; all point to that support.19

So essentially what we're doing is20

we're coming back and implementing the plan21

now that was developed and supported with22
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significant community input.1

Now, as with any major project, we2

have not been able to obtain unanimity of3

support, but as will be set forth by the4

evidence of record and the testimony of the5

witnesses, we have met all of the requirements6

for special exceptions required.  We are7

within the height and FAR of the R-5-A8

District.  We're not asking for any variances9

with respect to the height, with respect to10

the FAR, and we are in compliance with that11

Takoma Plan.  So we believe that from a12

density standpoint there is not a density13

issue with respect to dwelling units per acre14

and that type of thing.15

We're within the height.  We've16

been through the Historic Preservation Review17

Board on numerous occasions.  We are18

relocating three of the bungalows on the site19

to the southern end of the site so that the20

apartment buildings have significant setbacks21

provided from our own properties and own22
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single family buildings on our own site before1

you get to the two apartment buildings which2

front on Willow and Maple, and then of course3

the CVS store, which is not within the subject4

site but fronts on Carroll Avenue.5

So that we believe that we have6

done all of the things that from a massing7

standpoint and a stepdown standpoint that8

should be done with respect to this site.9

We also believe we have reasonably10

addressed all relevant issues to the BZA11

application, and we notice a number of the12

issues that were brought forward by Mr. Werner13

are not really BZA issues, such as the water.14

We have a stormwater management plan.  We'll15

be prepared to discuss it.  We have the16

engineer here today, but it is not technically17

a BZA issue.  It's more with respect to the18

Department of Environment and others that will19

be either we will comply and we will be20

approved or we don't comply and we'll have to21

change our plans and be in compliance.22
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But whatever it is that we do with1

respect to stormwater management is superior2

to what's on the site at this point in time.3

And we can address crowding of4

homes.  We believe that the land use testimony5

will address that.6

Green space issues are we comply7

with our percentage of lot occupancy.  We are8

not asking for a lot occupancy variance.  We9

also are going to be proposing to use pervious10

pavers for the parking spaces themselves, not11

necessarily the drive aisles because we don't12

want to use any technology that hasn't been13

proven there, but with respect to the static14

load that essentially is on the parking spaces15

themselves, we think the pervious pavers are16

a good, environmentally sound wait to address17

that, and the Zoning Commission has recently18

amended the zoning regulations to allow that,19

and that's how we intend to proceed on this.20

The witnesses will address the21

issues of the roof structure, which we believe22
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in our roof structure relief we are going to1

be minimizing the areas of roof structure than2

otherwise would be provided under the3

regulations, and that's why we are going to be4

addressing that area of relief.5

I would like to now introduce the6

witnesses and qualify the experts.  Our first7

witness is Mr. Paul Millstein of Douglas8

Development.  Mr. Millstein is offered as an9

expert witness in urban development and10

historic renovation.  He has worked on11

numerous such projects for the District for12

Douglas Development, including a project at13

Ninth and N Streets, which did come before14

this Board previously, and Mr. Millstein was15

accepted as an expert in that case.  We offer16

him again as an expert.17

In addition, Mr. George Myers,18

architect of the project, is submitted as an19

expert witness in urban residential20

architecture, and here with him from GTM21

Architects are Melissa Cohen and Jeremy22
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Arnold.1

That's Mr. Myers behind me.2

Mr. Huy Tran of Kimley Horn3

Associates, civil engineers.  Mr. Tran is4

submitted as an expert in civil engineering5

and stormwater management design.6

Also submitted as expert witnesses7

are Mr. Osborne George of Osborne George8

Associates, who has been submitted and9

accepted as an expert before this Board on10

numerous occasions.11

And then Mr. Steven Sher of12

Holland and Knight, expert witness in land13

planning.14

I did want to confirm that the15

members of the Board have received a copy of16

the Applicant's statement which sets forth the17

manner in which all of the provisions of the18

regulations have been met in proceeding with19

the requested relief.20

And then we would request that the21

Board accept the proffered expert witnesses.22



125

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  Mr. Glasgow,1

you went fairly quickly with respect to most2

of those.  Do we have resumes or no?3

MR. GLASGOW:  Yes.  Where are the4

resumes?5

CHAIRPERSON MILLER:  Okay.  Do you6

have -- thank you -- do you have copies of the7

resume from Mr. Werner?8

MR. GLASGOW:  I didn't know he was9

being --10

CHAIRPERSON MILLER:  I know that.11

MR. GLASGOW:  -- offered as an12

expert witness.13

CHAIRPERSON MILLER:  No, he's a14

party.  Just to see the resumes.15

MR. GLASGOW:  Oh.  I'm sorry.16

CHAIRPERSON MILLER:  No, I was17

talking about -- Mr. Glasgow is offering18

several witnesses to be accepted by the Board19

as expert witnesses, and I would give you the20

opportunity if you had any objection to any of21

them.  Many of them we know.  We've already22
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accepted them as experts in the past.  Some of1

them we don't know, I believe.2

So he proffered what their3

qualifications were.  We may go back to some4

of them that we're not that familiar with.  If5

you have any comment on them, you could make6

it.7

Okay.  Do we have copies of the8

resumes for Mr. Werner though as a party?9

Okay.10

I'm going to try to do this fairly11

quickly one by one, and if you have a concern12

that they shouldn't be qualified as an expert13

for some reason, you can make that concern14

known to us.15

To be heard, you have got to be16

talking into a microphone.17

Okay.  I think we had Mr.18

Millstein first as an urban planner.19

MR. GLASGOW:  Urban development20

and historic renovation.21

CHAIRPERSON MILLER:  Thank you.22
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MR. GLASGOW:  I don't believe that1

Mr. Millstein has a resume there, but he has2

been qualified before this Board in the Ninth3

and N Street case, and I think others, but I4

specifically remember Ninth and N Street BZA5

case.6

CHAIRPERSON MILLER:  Mr. Werner,7

do you have any concerns about Mr. Millstein?8

MR. WERNER:  No.9

CHAIRPERSON MILLER:  Okay.  Board10

members?11

(No response.)12

CHAIRPERSON MILLER:  Okay.  We'll13

accept him as an expert witness in urban14

development and  historic preservation?15

MR. GLASGOW:  Historic renovation.16

CHAIRPERSON MILLER:  Renovation.17

Okay.  Who is next?18

MR. GLASGOW:  Mr. George Myers,19

who is the principal of the architectural firm20

of GTM Associates.21

CHAIRPERSON MILLER:  Okay.  Any22
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questions by the Board?1

(No response.)2

CHAIRPERSON MILLER:  Any concerns,3

Mr. Werner?  Sure, come on up.  He has a very4

extensive resume.  I don't see any concerns5

for qualifying him.  This is as an expert in6

architecture or what?7

MR. GLASGOW:  Urban residential8

architecture.9

CHAIRPERSON MILLER:  Urban10

residential architecture.  Okay.11

MR. WERNER:  No objection.12

CHAIRPERSON MILLER:  Okay.  So13

qualified.14

And who's next?15

MR. GLASGOW:  Mr. Huy Tran of16

Kimley Horn Associates, civil engineer.17

CHAIRPERSON MILLER:  Okay.  Any18

concerns, questions?19

MR. WERNER:  I would reserve the20

right to ask some questions about him if I21

could later.22
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CHAIRPERSON MILLER:  Okay.  Now is1

the time.2

MR. WERNER:  The question I have3

is whether or not he has experience in terms4

of not just on water management, but looking5

at CSO and generally looking at the area where6

there's also an underground stream that is an7

added problem with stormwater runoff, in terms8

of looking at the combination of those two9

issues and how to do with both an underground10

water table, high water table, and an11

underground water stream as well as stormwater12

runoff.13

CHAIRPERSON MILLER:  Okay.  I'm14

going to let him answer the question if he15

chooses, but I think at this point I should16

tell you that we're not an environmental17

review board.  We do zoning issues.  So we may18

not be getting into those environmental issues19

to the level that you might be contemplating.20

MR. WERNER:  I understand, Madam21

Chair.22
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CHAIRPERSON MILLER:  Okay.  Does1

the witness want to address that at all?2

MR. GLASGOW:  We can let the3

witness address it, Madam Chair, but I'm not4

sure where we're heading with that.5

CHAIRPERSON MILLER:  Okay.  You6

agree with what I basically just said.  Did7

you hear what I said?8

MR. GLASGOW:  Yes.9

CHAIRPERSON MILLER:  Okay.10

MR. GLASGOW:  Yes, because it's11

not critical to the case.12

CHAIRPERSON MILLER:  I don't think13

it's quite relevant to whether we hear his14

testimony or grant him expert witness status15

in this case.16

MR. WERNER:  That's fine.17

CHAIRPERSON MILLER:  Okay, all18

right.  He's qualified.19

Next?20

MR. GLASGOW:  The next two are Mr.21

Osborne George and Mr. Steven Sher.22
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CHAIRPERSON MILLER:  Okay.  We1

have -- I don't know about them.  I don't2

know.3

(Laughter.)4

CHAIRPERSON MILLER:  We have5

qualified them many, many, many, many times.6

So I don't even think there's an issue.  Do7

you have any concern, Mr. Werner?8

MR. WERNER:  No, ma'am.9

CHAIRPERSON MILLER:  Okay.  So10

they are so qualified.11

Anybody else?12

MR. GLASGOW:  That's it.13

CHAIRPERSON MILLER:  Okay.  Let's14

go.15

MR. GLASGOW:  Okay.  Thank you.16

Mr. Millstein, would you please17

identify -- well, if there are no preliminary18

questions to the Board for anything that I've19

spoken about, then I'd like to turn to the20

witnesses.21

Thank you.22
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Mr. Millstein, would you please1

identify yourself for the record and proceed2

with your testimony?3

MR. MILLSTEIN:  Paul Andrew4

Millstein with Douglas Development5

Corporation.6

Good afternoon again.  I don't7

want to reiterate what Mr. Glasgow has already8

gone through.  I would like to say that I was9

particularly excited to come here this10

morning, this afternoon because this process11

of this development has gone on for a good12

three to four years of time that I have13

personally attended every SMD meeting that I14

was invited to.  I've gone to two full ANC15

meetings.  I've held two design charrettes16

where we've actually invited the community in17

to work with our architects, not just to18

present, but it was open dialogue.  We took19

feedback.  We went back and redesigned.20

We've redesigned this project no21

less than 20 times.  We've refined it.  We've22
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worked with DCPL at length, three different1

work sessions with DCPL.  2

We went to the Board for advice3

and then direction from HPRB.  This has just4

been quite a collaboration.  So we have5

wonderful architects and a great design team,6

but this is not exclusively their body of7

work.  There have been a lot of people that8

have weighed in.  Office of Planning has been9

very involved, and we thank them for their10

efforts.11

So it's good to be here.  It's12

good to hopefully move this ship along.13

I'm going to really pretty much14

leave it at that and be available for15

questions because there's a lot of people here16

for testimony, a lot of people from the17

neighborhood.  So I think with that we can18

just move on and we'll take it from there.19

CHAIRPERSON MILLER:  Okay.  Thank20

you.21

MR. MILLSTEIN:  Sure.22
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CHAIRPERSON MILLER:  Any1

questions?  Mr. Werner.  2

It didn't sound like there was3

really anything to cross about, but do you4

have any questions just in case?5

MR. WERNER:  Well, Madam Chair,6

the only question I have, you know, it relates7

to how this project was actually developed and8

you know --9

CHAIRPERSON MILLER:  Let me just10

say one thing.  I'm sorry.  Just to give you11

a little more guidance.12

MR. WERNER:  Yes.13

CHAIRPERSON MILLER:  Any questions14

would go to the testimony that was just given.15

MR. WERNER:  Okay.  Just in terms16

of, you know, the involvement of the community17

in the process, I just wanted to ask Mr.18

Millstein in terms of, you know, when this19

project was taken to the HPRB back in October-20

November of last year after they had actually21

had approval for the -- tentatively approval22
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-- for the movement of the three houses, that1

the community wasn't notified that it was2

going back to HPRB for approval of the3

project.4

And so we had --5

CHAIRPERSON MILLER:  Mr. Werner, I6

just want to give you some guidance because7

you probably haven't done this before, again.8

You're going to have a chance for testimony9

and right now it's just if you have any10

specific question about something that he just11

said.12

MR. WERNER:  Yeah, I guess that's13

true, and I have done this.  I'm sorry.  I'm14

was starting to rattle a little bit.15

CHAIRPERSON MILLER:  That's okay.16

MR. WERNER:  So, no, I'll just17

leave that for the moment.18

CHAIRPERSON MILLER:  Okay, okay.19

MR. GLASGOW:  I'd like to call the20

next witness, the architect, George Myers.21

Mr. Myers, would you please22
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identify yourself for the record and proceed1

with your testimony?2

MR. MYERS:  My name is George3

Myers, a principal with GTM Architects, and4

Melissa Cohen is to my right, and we also have5

Jeremy Arnold from my firm.6

I'd like to take the opportunity7

to just give a brief overview of the project.8

The first thing I'd like to talk about is just9

the existing site.  It's located near the10

Takoma Park Metro.11

Melissa, if you could actually12

point out the site to them where you could see13

it.14

The site is right there.  It is15

bounded by Carroll Street, Eastern Avenue.16

Okay, and that's Maple and that's Willow, and17

that's our site right there.18

The colors that you see on the19

board here represent the different uses.  The20

orange color is commercial.  The purple color21

is single family residential.  Yellow is22
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institutional, and blue is multi-family.  So1

we are sort of surrounded by all of these2

uses.3

Currently, the site plan is right4

down there, and there are currently three5

existing houses that sit on the north end of6

the site right up here in a surface parking7

lot.8

The project that we are proposing9

consists of relocating the existing single10

family houses and building two 38-unit, three11

story apartment buildings with surface parking12

in between.  The project is intended to serve13

as a transition between the higher intensity14

commercial uses at the northern end of the15

site and the lower intensity single family16

uses at the southern end of the site.17

Let me put up the new site plan18

there, Melissa, okay, on one board over this19

one.20

To that end we're proposing to21

relocate our single family houses to the22
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southern end of the site to serve as a buffer.1

the houses will be renovated and restored, in2

one case rebuilt, and they will sit on their3

own lots with similar front setbacks.4

You see right here these three5

darker houses are our houses which are being6

relocated, and you can see that they will be7

on their own lots, and they will be lined up8

essentially in the same regard.  So they are9

typical of this area.10

Essentially by doing that, one11

thing that's important to note is that we're12

essentially creating a very large setback from13

our property which is here to our new multi-14

family building, and this I think is roughly15

80 feet and here it's even further.  Okay?16

Now, the new structures are three17

stories tall, 40 feet in height, actually a18

little less, with parking in between.  Going19

back to the idea of transitional site, you can20

see that we've located the buildings.  This21

one faces Maple.  This building faces Willow.22
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The northern end of the site, which is the1

commercial area, we've located our entrances2

to the parking, some of our parking and load3

areas down here.  4

At the southern end of the site5

obviously there's much more green area, and6

we've also located a pedestrian path that runs7

through the site like that.8

The basic building massing of the9

site, which I think is important to note, this10

is the northern end of the building.  This is11

the southern end.  12

Taking that same theme, on the13

southern end of the building we've introduced14

lower story, one story porches more to the15

scale of the -- you can see this is another16

interior where there's a lower story, one17

porch next to the lower story family basically18

transitioned down to the lower use, and we've19

kept the higher elements at the northern end.20

Down here this is a stair tower, and up here21

we can see also in the center.22
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Both of the buildings are entered1

in the center and fact their respective2

streets.3

With regard to the roof structures4

that Chip spoke about, we are in need of5

relief under Section 411, and this all relates6

to our desire to be able to use the rooftop7

areas for the residents.  If we want to use8

the roof, we essentially have to have two9

means of egress, which means the stairs need10

to be separated.  They really can't11

realistically be in the same structure.  So we12

have two stairs, and that causes that problem.13

The second issue is that we also14

have to take an elevator up to the roof, in15

which case we have a -- you can see right16

there we have the projection of the elevator,17

the override up to 15 feet and change above18

the roof.  We didn't feel like it was19

necessary to bring the stairs up to that20

height.  So that is really the reason for the21

relief in Section 411.22
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CHAIRPERSON MILLER:  Could you1

explain that just a little bit more?2

MR. MYERS:  Yes.3

CHAIRPERSON MILLER:  So you have4

to have two sets of stairs and you have to5

have an elevator.6

MR. MYERS:  Correct.7

CHAIRPERSON MILLER:  But the8

elevator doesn't have to come as high as the9

stairs?10

MR. MYERS:  No, actually the11

override of the elevator causes that structure12

to be higher than the stairs would need to be.13

CHAIRPERSON MILLER:  Oh, okay.14

MR. MYERS:  First of all, we need15

two, and secondly, it seems kind of silly to16

bring the stairs up another five or six feet17

just to match the elevator, and it's all18

resulting out of our desire to give our19

tenants some extra rec space on the roof.20

CHAIRPERSON MILLER:  Okay.  Thank21

you.22
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MR. MYERS:  That's pretty much it.1

We're here to answer calls.  We have a lot of2

different material, and there's lots of views3

of the existing houses.  I think that will be4

an issue.  Okay.5

CHAIRPERSON MILLER:  Also, some of6

the units have porches but not all of them?7

MR. MYERS:  That's correct.  Most8

of them have access to a porch or a covered9

balcony.10

I'm not sure.  They all do?  I'm11

pretty sure they might all.  The third floor12

corners maybe don't.  That's about it.  I13

think every other unit does.14

CHAIRPERSON MILLER:  So you're15

saying if they don't have a porch, they have16

a balcony?17

MR. MYERS:  Correct.18

CHAIRPERSON MILLER:  Okay.  Are19

you the one that would be addressing20

landscaping or is that somebody else?21

MR. MYERS:  That's probably --22
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well, I can address it.  I can give it a try.1

If it's beyond my pay grade, I'll let you2

know.3

CHAIRPERSON MILLER:  Okay.  It was4

just a follow-up question.  I thought that I5

saw in the Office of Planning's report or6

something or one of the HPRB orders something7

about planting along the pathway.  I forgot8

what it was referred to.  It was something9

that was going to be followed up on.10

MR. MYERS:  I think we widened it11

since the HPRB meeting.  I think is the view.12

See this view here?  That's the pathway right13

there as you see it, which is essentially14

you're standing right here looking up the15

pathway there.  That's that view right there.16

to the left you have one of our relocated17

houses and our buildings.18

CHAIRPERSON MILLER:  I mean this19

may be just a beautification question, but I20

think in the HPRB report -- I have it in my21

notes -- something about quality planting,22
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that that was going to be followed up on after1

the report, and I didn't know whether there2

was anything more that was being done.3

That's a pretty transitional area,4

I gather, from all that green space and houses5

to the parking and the three story units.6

MR. MYERS:  Well, keep in mind our7

approval of HPRB is a concept approval.  So8

there is more details that will be reviewed,9

but I think in our basic site design our goal10

here was to, you know, landscape obviously as11

much as we can in front of the buildings and12

especially down in the southern end and back13

up, and you know, we're providing one-to-one14

parking.  So the numbers of spaces, and we're15

trying to hide that the best we can between16

the buildings so that from the public view17

you're really seeing buildings and18

landscaping.19

We have garden walls at both ends20

here to try to disguise some of this planting.21

So to the extent possible, you know, we are22
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landscaping pretty heavily in all of the1

public view.2

The specifics of the planting I3

can't speak to.4

CHAIRPERSON MILLER:  Okay.  I just5

wanted to follow up on that to some extent,6

and maybe there will be other testimony on it,7

but I heard Mr. Werner being concerned about8

green space and density, and so sometimes9

landscaping can make a big difference.  Okay.10

MR. MYERS:  Okay.  Thank you.11

CHAIRPERSON MILLER:  Any board12

questions?13

(No response.)14

CHAIRPERSON MILLER:  Mr. Werner,15

did you have any questions of Mr. Myers?16

MR. WERNER:  No questions, Madam17

Chair.18

CHAIRPERSON MILLER:  Okay.  Thank19

you.20

And I do want to double check.21

There isn't anybody here from the ANC, is22
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there?  There is?1

MS. WHEELER:  I am from the ANC,2

but I'm not representing the ANC.3

CHAIRPERSON MILLER:  Oh, so you're4

not here as a party.  Okay.  So we'll get to5

you later.  Okay.  Thank you.6

COMMISSIONER TURNBULL:  Madam7

Chair, I did have one question for the8

architect on the elevators, the override.9

We're looking at hydraulic10

elevators?11

MR. MYERS:  Yes, sir, but the12

elevator comes to the roof.  So there's a very13

minimal override, but you're at the roof, and14

then it has to go up a few more feet.15

COMMISSIONER TURNBULL:  All right.16

Thank you.17

MR. MYERS:  It is at the minimum,18

and we are using the lowest elevator we can19

use.20

COMMISSIONER TURNBULL:  Thank you.21

Thank you.22
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MR. GLASGOW:  The next witness is1

Mr. Huy Tran, who is the civil engineer, and2

he can just very quickly testify as to the3

design of the stormwater system and without4

getting into details of everything that would5

be in the building permit process and reviews.6

CHAIRPERSON MILLER:  Mr. Glasgow,7

can you maybe take this opportunity to address8

how you think what he's going to testify to9

today fits in with our review versus what's10

going to be reviewed later at the building11

permit process?12

MR. GLASGOW:  The review for the13

building permit process is the review.  We14

didn't want to be in a position where we15

didn't have a witness to rebut if for some16

reason the Board said that the water and17

flooding issues were significant issues to the18

Board.19

We have carefully designed a20

stormwater management system.  It has been21

reviewed preliminarily with the District.22



148

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

That doesn't mean that they won't have further1

changes to it, but it's part of the design2

review process, and that plan has been3

submitted to the record.4

We're perfectly amenable to5

resting on that.6

CHAIRPERSON MILLER:  Well, do you7

think that he might address the issue8

generally so as to show that there's not going9

to be an adverse impact on neighboring10

properties?11

MR. GLASGOW:  We're happy to have12

him do that.  We  know that during the permit13

review process that's going to be a14

requirement.15

CHAIRPERSON MILLER:  Okay.  I16

mean, in that process then he would get into,17

I'm sure, real specifics.18

MR. GLASGOW:  That is correct.19

CHAIRPERSON MILLER:  Okay.20

MR. GLASGOW:  We can have him give21

a quick overview, a one-minute overview if the22



149

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Board would be interested in that.1

CHAIRPERSON MILLER:  Okay.2

MR. GLASGOW:  And the plan is3

within the plans that the Board has for the4

record, our stormwater retention system in5

that.6

CHAIRPERSON MILLER:  Okay.7

MR. GLASGOW:  Mr. Tran, would you8

please identify yourself for the record and9

address the question that the Chair had?10

MR. TRAN:  Good morning.  My name11

is Huy Tran.  I'm with Kimley Horn Associates.12

I represent the firm that's been hired to13

perform civil engineering services on the14

site, and as part of civil engineering15

services it's the drainage and stormwater16

analysis and design of the site.17

We have met with Department of18

health and D.C. WASA over the past year on a19

number of occasions to go over our design and20

stormwater management of this site.  In21

general it is in conformance with D.C.22
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regulations in providing stormwater quality1

and attenuation for the 15-year and the two-2

year storm events, which is required by D.C.3

CHAIRPERSON MILLER:  Can you4

explain that again just briefly, you know, the5

15-year, the two-year storm events?6

MR. TRAN:  Yes, ma'am.  The7

stormwater with the development of the site,8

it increases the stormwater runoff on the9

site, and what is required is to detain the10

stormwater amount to pre-development flow11

rates for the two-year and the 15-year storm12

events.13

CHAIRPERSON MILLER:  Okay, but14

just that concept of the two-year and 15-year15

storm events.16

MR. TRAN:  No, those are actually17

probabilities of those storm events happening.18

So the two-year is actually a two percent19

chance of that storm event happening or ten20

percent chance of that storm event happening.21

CHAIRPERSON MILLER:  Any Board22
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questions?  1

(No response.)2

CHAIRPERSON MILLER:  Mr. Werner?3

MR. WERNER:  No questions, Madam4

Chair.5

MR. GLASGOW:  Thank you, Madam6

Chair.  Now I'd like to call the next witness,7

Mr. Steven Sher.8

We do have Mr. Osborne George here9

for any questions that the Board may have on10

traffic issues, but we have not asked for any11

traffic relief.  We provide the one parking12

space per unit, and we provide the loading13

berth that's required.14

CHAIRPERSON MILLER:  Was there a15

traffic analysis done?16

MR. GLASGOW:  Yes, we had a17

traffic analysis done, found no adverse18

traffic.  In fact, we have Mr. George submit19

a copy of that for the record.20

CHAIRPERSON MILLER:  Okay.21

MR. GLASGOW:  I think the Board22
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members have received an outline of Mr. Sher's1

testimony, and we have the memorandum prepared2

by Mr. Osborne George, which we are submitting3

for the record.4

CHAIRPERSON MILLER:  Thank you.5

(Pause in proceedings.)6

CHAIRPERSON MILLER:  We're ready7

for you, Mr. Sher.  Were you waiting for me?8

MR. SHER:  I'm just waiting.9

CHAIRPERSON MILLER:  Okay.  We're10

looking at your papers.11

MR. SHER:  Madam Chair, members of12

the Board, for the record my name is Steven E.13

Sher, the Director of Zoning and Land Use14

Services with the law firm of Holland and15

Knight.16

You've heard enough about where17

this site is and what's involved here that18

I'll sort of skip to some of the things I19

might otherwise have said, but one of the20

things I wanted to emphasize that Mr. Myers21

referred to earlier, but you can see it on the22
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aerial photo that he described before, but1

also on this site plan, which is that this2

site is located within a context of primarily3

higher density and higher intensive uses on4

the surrounding frontages than even what we're5

proposing here.  6

You have the buildings which at7

one point were the Review and Herald8

publishing arm of the Seventh Day Adventist9

Church, now general offices, but also in10

buildings that are higher and more intense11

than what's proposed.12

You have the CVS retail store at13

the corner of this block, and then you have14

other commercial and industrial type uses, and15

one single family dwelling that's on the other16

side of Maple Street here, and then when you17

get to the south end of the square in which18

the subject property is located on the board19

to the left there, you have 14 detached and20

semi-detached houses.21

As Mr. Myers indicated in22
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describing the site plan, what we've done is1

put the three single family dwellings, which2

are currently up in the northern portion of3

the site, and we will move them.  They aren't4

moved yet, but they will be moved, and their5

relocation has been approved by HPRB so that6

they are down at the southern end of the site7

and are adjacent to the existing single family8

detached and semi-detached houses which exist9

at that location.10

And then we have taken and built11

or propose to build the two apartment houses12

at the northern end or central and northern13

end of the sites, both fronting the street,14

forming and defining the street edge with the15

design of the buildings, with the parking in16

sort of a roughly T-shaped configuration with17

driveway access from both Willow and Maple and18

then entering into the central parking area in19

the middle.20

This property is zoned R-5-A.  It21

has been zoned R-5-A since 1979, and in the22
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plans which you have in front of you on the1

second page, there is a detailed analysis of2

how each one of these buildings on each one of3

the theoretical building sites complies with4

the requirements of the R-5-A district as the5

height, FAR, side yard, rear yard, lot6

occupancy, and so forth, and that compilation7

shows that we comply with each and every one8

of the substantive standards of the R-5-A9

District.10

As Mr. Glasgow indicated before,11

we don't need any other relief with respect to12

any of those factors other than the roof13

structure which we'll get to at the end.14

So what we're here for then are15

three special exceptions, one which is16

required for all new residential development17

in the R-5-A District; one because we're18

proposing to build these two new apartment19

buildings and keep the three relocated single20

family dwellings on a single lot of record so21

that we've got to divide this into theoretical22
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building sites, and that's a special1

exception; and then the roof structure special2

except which Mr. Myers addressed at the end of3

his testimony a few minutes ago.4

The R-5-A special exception was5

put in the regulations in 1970.  It was put in6

at a time and probably still is when most of7

the R-5-A zoned land in the District was8

actually located east of the Anacostia River9

and was being developed in a way that was not10

particularly compatible with what the city11

wanted to see happen over there.12

One of the things that will happen13

is prior to 1970 row houses were not allowed14

in an R-5-A District.  So it was all with15

regard to apartments, and they were being16

developed without any kind of oversight by the17

District, and to put it in the technical term,18

they were pretty crummy.19

So the city enacted a set of20

changes in 1970 to the regulations which said,21

among other things, townhouses were permitted,22
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but anything other than all detached  or semi-1

detached houses had to come to the Board as a2

special exception, and the special exception3

was primarily focused on three things:4

One, it was a site plan review5

because apartment projects were being built6

without sidewalks, without curbs, without7

gutters, without any of the things that we all8

take for granted today because we aren't9

building crummy things anymore.10

Number two, the adequacy of public11

facilities because in 1970 there was not12

adequate school capacity in Southeast to13

accommodate all of the children that were14

being housed in these new garden apartments,15

and I hate to have to say it.  Shortly after16

that regulation was adopted, school capacity17

on longer was a problem in the  District of18

Columbia anywhere.  They built a number of new19

elementary schools over in Southeast, and the20

school population in the District rather than21

continuing to rise has plummeted to the fact22
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that there's no question that anywhere in the1

District of Columbia these days you've got2

school capacity and all the other things that3

would relate to that issue.4

And then the third thing was5

consistency with general planning principles6

and policies in the District of Columbia.  In7

1970 there was no comprehensive plan as we8

know it today.  So it was written not so much9

as consistency with the comprehensive plan,10

but consistency with the project of public11

plans.  So it was framed in the plural.12

In terms of describing how this13

project meets those three sort of overarching14

standards, number one, the adequacy of public15

facilities to serve this, as I said before,16

there's school capacity wherever it needs to17

be.  the site has access to two paved public18

streets with sidewalks, and all of those will19

be included as part of the project as shown on20

the site plan.21

There are adequate outdoor22
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recreation opportunities in the neighborhood,1

and in general, the infrastructure questions2

are not something that create a development3

constraint on this project.4

With respect to public plans and5

projects, as Mr. Glasgow indicated earlier, in6

the future land use map adopted as part of the7

2006 comprehensive plan, the site is8

designated in the moderate density residential9

land use category.  that includes row house10

neighborhoods, as well sa garden apartment11

complex and R-5-A is one of the zones listed12

as generally consistent with the moderate13

density residential category.14

Within the Rock Creek East area15

element, which replaced the ward plans in the16

2006 comp. plan, there are a number of issues17

or policies which relate to the Takoma area,18

but particularly there is a statement that19

housing demand should be accommodated at the20

sites identified in the Takoma Central21

District Plan.22



160

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

So let's sort of jump right to the1

Takoma Central District Plan, which was2

prepared by the Office of Planning in January3

of 2002 and adopted by the council in June of4

2002.  It is supplemental guidance under the5

comprehensive plan.  It's not part of the6

comprehensive plan, but it has been adopted by7

the council.8

And this particular project is as9

consistent as any that I've ever seen with any10

one of these small area plans, of which there11

are a number around.  The preferred zoning12

concept for this site says retain R-5-A.  The13

preferred land use concept for this site is14

garden apartments and/or townhomes.  This site15

is specifically identified as a near term16

housing opportunity.  It's Site E, and it is17

specifically identified to yield either 8018

residential units and garden apartments or19

approximately 50 townhouse units.  It is20

identified as priority redevelopment Site 5.21

the preferred use is residential, and it is22
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proposed for approximately 80 garden apartment1

units.2

Well, what do we have in this3

application?  We have two buildings with 384

units each totaling 76 plus the three5

relocated single family dwellings, is a total6

of 79.  We got about as close to 80 as we7

could have come without getting exactly there.8

In terms of the site plan itself,9

the arrangements of buildings and structures,10

the provisions of light, air, and parking,11

recreation, landscaping, and grading, as we've12

indicated already, the single family dwellings13

are being relocated to the portion of the site14

which is adjacent to the other existing single15

family dwellings.16

The site is a through lot with two17

street frontages.  Each of the two apartment18

buildings faces, defines, and holds that19

street frontage.  The parking is primarily20

located between the two buildings with some21

parking located adjacent to the CVS store22
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here, and the loading facilities are provided1

at the north end of the two buildings, again,2

facing the commercial use immediately to the3

north here.4

The area is not devoted to5

building or parking as landscaped, and you can6

see the green on the plan shown here.  As was7

stated earlier, the parking spaces themselves,8

the ones that are shown in I'll call it pink,9

and my wife would probably cringe with my use10

of that color, but the pink on the plan will11

be paved with a permeable surface to allow the12

water to drain through, but the actual drive13

aisles and access roads will be of a typical14

impervious surface.15

The site slopes gently down from16

north to south with about a five foot change17

in grade on the Maple Street side and about a18

ten foot change in grade from one end to the19

other on the Willow Street side.20

The buildings occupy about 3621

percent of the lot, but the building design22
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provides substantial setbacks from adjoining1

buildings providing light and air for the2

residents of the building and adjoining3

properties.  Again, significant setbacks from4

both the north and south property lines,5

setbacks from the two adjoining single family6

dwellings which are on our property relocated7

from elsewhere on the site and significantly8

set apart from the existing residential9

properties on the south end of the square.10

And so I think taking all of those11

things into account that the site plan has12

been designed to meet the general thrust of13

what ought to be required in R-5-A.14

With respect to the theoretical15

site special exception,  most of those16

standards actually come into play when17

theoretical building sites are designed which18

do not have street frontage.  In this case we19

have five sites, one each for the two20

apartment buildings and one each for the three21

single family dwellings.  they all have street22
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frontage.  So you don't have to get to any of1

those other things about culminating means of2

ingress and egress and you've got to cross3

over one person's property to get to somebody4

else, and so forth.5

CHAIRPERSON MILLER:  If they have6

street frontage, why are they called7

theoretical?8

MR. SHER:  It had to do at one9

point in time with how we met all of the10

requirements of the regulations and whether11

all of the parking on one lot was exactly12

sufficient for the number of units on each13

lot, and under a theoretical building site all14

of the parking is on one record lot, and you15

don't have to get to those issues.16

It almost works.  I haven't done17

the analysis lately as the plans have shifted18

some, as to whether each one of these could be19

five separate record lots, but we think we20

meet the standards of the regulations anyhow.21

So we have just kept it this way.22
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CHAIRPERSON MILLER:  Is it going1

to be divided into five lots or it's going ot2

stay one lot?3

MR. SHER:  It's going to be one4

record lot.  there will be three assessment5

and taxation lots, one each for the three6

single family dwellings.  So each of those7

lots will be owned in fee simple by whoever8

owns them.9

The apartment buildings are likely10

to be developed or legally described as a11

condominium.  Whether they're actually sold or12

rented is a different story, but they're going13

ot be reported as a condominium, and I don't14

know whether that -- I don't think we know yet15

whether that's going to be one condominium or16

two condominiums or --17

MR. GLASGOW:  Right, but they will18

be at least 76 condominium lots created19

because you'll have one for each unit, and we20

may have some for some of the common areas.21

MR. SHER:  The parking spaces may22
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be separate condominium units.1

MR. GLASGOW:  There may be common2

elements.3

MR. SHER:  So there will be a4

condominium regime here and perhaps two, but5

I don't think any of that is really relevant6

to what you have to decide.7

So there will be a whole lot of8

lots, but there will be one record lot.  Okay?9

CHAIRPERSON MILLER:  Since I'm10

asking questions, let me just ask you.  Is11

garden apartment defined anywhere or how are12

these garden apartments?13

MR. SHER:  It's not a term that14

the zoning regulations define, but it is15

something that in my understanding of planning16

vernacular would be something that's two to17

three stories in height and set in the middle18

of a garden?  I don't know.19

CHAIRPERSON MILLER:  How is that20

garden coming?  Yeah.21

MR. SHER:  Tomatoes, herbs and22
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zucchini or maybe it's flower gardens.  I1

don't know.2

So with respect to what is3

relevant for the special exception for4

theoretical building sites, you really come5

down to the requirement that the project not6

likely have an adverse effect on the present7

character and future development of the8

neighborhood, and again, looking at the plan9

in terms of what immediately surrounds this10

particular development, the two apartment11

buildings, it's all essentially more intensive12

development in terms of it being commercial13

and to some extent industrial or semi-14

industrial at this end, and many of these15

buildings, particularly on the other side of16

Willow Street, are at equal or greater heights17

to what is proposed here.18

So we think that it fits within19

that character, and it is worth noting that20

HPRB has approved not only the relocation of21

the three single family dwellings, but since22
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this property is included in the historic1

district, they have also given preliminary2

design approval or concept design approval --3

sorry -- to the design of the two apartment4

buildings themselves as being consistent with5

the character of the historic district.  So I6

just point that out.7

And then one other thing is that8

the Board is required to get input from the9

Office of Planning, and of course, you have10

the OP report, which indicates support for the11

project.12

Again, the third special exception13

is the roof structure relief, and we have14

three areas there.  One, we have more than one15

roof structure on each of the two buildings.16

Two, we have setbacks that don't comply on17

each of the two buildings.  And, three, we18

have walls of unequal height on the main19

central center roof structure of each of the20

two buildings.21

Take the last one first.  As Mr.22
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Turnbull indicated or questioned, we have an1

elevator, stairs and other equipment in that2

one penthouse.  We've bumped up the height3

only to in the footprint required to4

accommodate the elevator.  That goes to 155

foot, six above the roof.  Everything else is6

held lower than that.  So we could make it all7

15 foot, six, but then it would just be more8

mass on the top of the roof, and we thought we9

could do with less rather than more.10

The two penthouses, there are two,11

one in the center of the building and one at12

the end, and they basically -- we need to have13

two means of egress from the roof because of14

the roof deck.  So they've got to get two15

stairs up there as well as the elevator, and16

therefore, the desire under the building code17

is to have those two means of egress spread18

apart from each other so as to facilitate19

access in the egress in the case of an20

emergency.21

So what the roof structure does is22
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it essentially follows the stair tower which1

goes up.  So it is located at the end of the2

roof, at the end of the building here, and3

therefore, we don't meet the setback4

requirements along the edge of the building.5

We meet it from the front, but again, that6

wall is approximately 35 feet from the7

property line.  So that's set well back from8

having any impact on the CVS, if one was9

concerned about the impact on the CVS.10

So, again, three areas of relief11

on the roof structure, all basically related12

to the fact that we're trying to minimize that13

bulk on the roof, but also need to have two14

means of egress in order to accommodate the15

roof deck.16

And so my conclusions are that the17

proposed development is consistent with the18

type of development envisioned for R-5-A, not19

inconsistent with the comprehensive plan, and20

consistent with the Takoma Central District21

plan; that each building complies with all of22
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the requirements on each of the theoretical1

lots; that the roof structures with less than2

the required setback have no adverse impact,3

and the overall effect of the roof structure4

relief is to reduce the size and impact of5

what's going up on the roof rather than6

increase it and that, therefore, the7

application should be granted.8

CHAIRPERSON MILLER:  Mr. Dettman,9

do you have a question?10

BOARD MEMBER DETTMAN:  A couple of11

questions.12

Thank you for your testimony, Mr.13

Sher.14

With regard to the three relocated15

bungalows, are those going to be retained for16

apartments, rentals?  Are they single family17

homes?18

MR. SHER:  They're single family19

homes.20

BOARD MEMBER DETTMAN:  They are,21

and so if everything is going ot reside on one22
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record lot, if I'm an owner of one of those1

bungalows, how are the zoning regulations2

applied to a theoretical lot if I want to put3

on an addition, increase my lot occupancy?  I4

mean is the theoretical lot recognized for5

zoning purposes?6

MR. SHER:  Yes, it is, but I would7

dare say that in order to increase, put an8

addition on those, they'd probably have to9

come back here because you're approving those10

as part of this overall development and what11

you're approving is, you know, this building12

here and this building here and this building13

here.14

It strikes me that the Zoning15

Administrator should probably send them back16

here for a modification.17

BOARD MEMBER DETTMAN:  Okay, and18

you had mentioned that for the two larger19

buildings, the two primary buildings, that20

they may be broken out into condo lots and as21

well as the parking spaces as well.  Are22
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these --1

MR. GLASGOW:  I think I mentioned2

that, Mr. Dettman.3

BOARD MEMBER DETTMAN:  Oh, I'm4

sorry.5

MR. SHER:  We're okay.6

BOARD MEMBER DETTMAN:  Well,7

again, in reviewing this project, I was under8

the understanding that these were going to be9

rental units.  These are condo units?10

MR. GLASGOW:  Well, they will11

technically be condominium units, but they can12

be for either sale or rent.13

BOARD MEMBER DETTMAN:  Okay, okay.14

But having them be condos instead of just flat15

out apartments might address this sort of16

transient population issue.  I mean, I think17

you'd get a level of stability with condos, a18

little bit more of a level of stability in the19

population than they were just as constructed20

rental units.21

MR. GLASGOW:  We haven't22



174

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

necessarily found that one way or the other.1

I always take issue when parties indicate that2

there's a difference between people that rent3

and people that purchase.  We haven't seen4

that.5

I did the project at 22nd and M6

Street with Millennium, and if you've got the7

money to stay in there, you don't know who's8

a renter and who is an owner.9

BOARD MEMBER DETTMAN:  Okay.10

CHAIRPERSON MILLER:  I just want11

to interject also that it has been the Board's12

experience that we don't really have13

jurisdiction to say whether or not it could we14

used as apartments or condominiums, and we've15

heard those kind of concerns from the16

community before.  So it has come up, and17

basically when the market changes and all that18

kind of stuff.  So we don't address that19

really.  Okay.20

COMMISSIONER TURNBULL:  Mr. Sher,21

getting back to the issue of relief for the22
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roof structures, the way the stair tower on1

the sides are configured, the north stair2

towers, with the extended dimension, aren't3

you really requesting relief on the front4

also, not just the side?5

MR. SHER:  Yeah, if you look at6

the floor plan again, the stair itself is7

actually pulled back from the front of the8

building because this is the wall of the stair9

tower here, and there's a unit in front of it.10

The design of the building has been to create11

what we're calling a tower.  It's a lower12

tower than many of the others that you've seen13

on the Zoning Commission, but it is not part14

of the roof structure per se.15

If you look at the plans you have16

before you, if you look at Sheet A-106, which17

is the roof plan, you can see that there's an18

area marked open, which is 21 feet, two inches19

in one direction and 14 foot, seven in the20

other, and that 14 foot, seven is the actual21

setback of the stair tower from the front of22
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the building.  It's just an open area that's1

decorative and not part of the stair tower2

itself.3

COMMISSIONER TURNBULL:  But it's4

not separated from the tower.  So it reads as5

the whole tower.6

MR. SHER:  It reads as if it were7

one, yes.8

COMMISSIONER TURNBULL:  Which is9

the intent.10

MR. SHER:  Which is a design issue11

which Mr. Myers can speak to if you needed to12

engage him on that one.  I could tell you from13

a technical zoning point of view it meets the14

setback requirements from the front even15

though it is designed to appear and to some16

extent enclose or hide or make in one unified17

design that corner of the building.18

COMMISSIONER TURNBULL:  I just19

think it's stretching it a bit, but it really20

does seem like you need relief from the front21

also.22
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MR. SHER:  Well, we were very1

clear to show that the stair itself is not2

part of that same area that's open, but again,3

if you want Mr. Myers to talk about what his4

thoughts were in designing that corner, he's5

a better person to talk to about it.6

COMMISSIONER TURNBULL:  No, I7

understand the thought processes behind it.8

I just think that since it's not a separate9

architectural element as a tower or anything10

like that, it reads as one, but it just looks11

like you would need relief from the front12

also, not just from the side.13

MR. SHER:  There are many14

precedents of buildings approved both by the15

Zoning Commission and the BZA and as a matter16

of right where this has occurred, where a roof17

structure has been incorporated into the18

overall design of a building, but there has19

been a defined and exclusive area set aside20

for  the penthouse and where the area that21

comes out to the edge of the roof is22
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architectural embellishment.1

COMMISSIONER TURNBULL:  Well, you2

know we often fight about architectural3

embellishments.4

MR. SHER:  That's why I called it5

a tower.  It's not a very high tower, but it's6

a tower.7

(Pause in proceedings.)8

CHAIRPERSON MILLER:  With respect9

to the roof terrace, is there anything more10

that you can add as to what kind of11

recreational space is going to be up there?12

MR. SHER:  I can't add anymore.13

We've identified the space.  I don't think14

we've programmed it yet.15

CHAIRPERSON MILLER:  Other16

questions?17

Mr. Werner, do you have some18

questions for Mr. Sher?19

MR. WERNER:  No, Madam Chairman.20

Your last question, I think, was a question21

that needs to be answered.22
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CHAIRPERSON MILLER:  Mr.1

Millstein, do you have anything to add to what2

the plans are for the roof deck?3

MR. MILLSTEIN:  The only thing,4

our intention was just to provide some nice,5

open space that could be used for outdoor6

gatherings with residents of the building, for7

sunbathing, for whatever type of events.  It's8

an amenity to the building.  We think that9

it's nice.  We intend to do some vegetation on10

the roof, some green roof type elements, and11

we want to make the roof an active part of the12

building and just thought it would be a nice13

amenity to have for everybody in the building,14

general use.15

CHAIRPERSON MILLER:  Okay.  No16

pool planned right now.17

MR. MILLSTEIN:  Nothing specific.18

CHAIRPERSON MILLER:  Okay.  Okay.19

Do you have any other witnesses, Mr. --20

MR. GLASGOW:  I have no other21

witnesses.22
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CHAIRPERSON MILLER:  Okay.  So1

you're not putting Mr. Osborne on unless we2

have some specific questions?  Okay.3

MR. GLASGOW:  Unless the Board has4

any questions, we think that the5

transportation elements are pretty6

straightforward.7

CHAIRPERSON MILLER:  Okay.8

MR. GLASGOW:  I mean, normally9

residential buildings have a lot less impact10

on the peak hour than nay kind of commercial11

use that you could possibly have, and we have12

fairly close proximity to metro.13

COMMISSIONER TURNBULL:  Madam14

Chair, I just had one last question.  Getting15

back to the stormwater management, looking on16

C-100, it looks like all of the stormwater is17

tying in on Maple Street.  There's none tying18

in on Willow.  Everything is being diverted19

over to the one street.20

MR. TRAN:  That's correct.21

COMMISSIONER TURNBULL:  There's no22
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need to go the other way?1

MR. TRAN:  Correct.2

COMMISSIONER TURNBULL:  Do you3

feel that that line can handle it all?4

MR. TRAN:  Currently there is no5

infrastructure in Willow Street.6

COMMISSIONER TURNBULL:  There's7

not?  Oh.8

MR. TRAN:  For stormwater.9

COMMISSIONER TURNBULL:  Well, the10

lines showing on Maple Street are there or not11

there?12

MR. TRAN:  They are there.13

COMMISSIONER TURNBULL:  They are14

there, but you're saying that there's nothing15

else tying into it.  So the capacity is16

sufficient.17

MR. TRAN:  Yes, I believe so, and18

that will be verified by D.C. WASA once we19

submit for a building permit.20

COMMISSIONER TURNBULL:  Okay.21

Thank you.22
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CHAIRPERSON MILLER:  Okay.  If you1

have no further witnesses then we can turn to2

Office of Planning.3

MR. GLASGOW:  Yes, thank you.4

CHAIRPERSON MILLER:  Okay.  5

MS. BROWN-ROBERTS:  Good6

afternoon, Madam Chairman and members of the7

Board.  I'm maxine Brown-Roberts from the8

Office of Planning.9

Basically I think I will stand on10

the record.  I think the presentation given by11

Mr. Sher covers most of the discussion tat we12

provided in our report.  However, there are a13

few things that I'd like to highlight.14

In the Takoma Central District15

Plan, and it's shown in our report as Figure16

L, they identified five areas for residential17

development, and they were looking for a total18

of 305 dwelling units, and they took into19

consideration how many units they think that20

each site would yield.  And so this area which21

is designated as Area 5 was projected to have22
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80 garden apartments or 50 townhouses.1

The Applicant has opted to go with2

the garden apartments, and so they are within3

the number of units that it was projected for4

this site.  And so I think, therefore, it is5

not overburdening; this project will not6

overburden the amount of residential uses that7

were projected for this area.8

I think that goes to the issue of9

density on the site.  It also is addressed as10

we emphasized also that these units will be a11

transition area to the commercial uses that12

are surrounding the site, and we think that13

the height and density here which buffers the14

three adjacent single family homes that are in15

the possession of the Applicant will address16

that issue.17

Regarding the open space, yes,18

this development is going ot take away some19

open space.  This area has been open, has been20

undeveloped in the area for some time.  So21

there will be some loss of open space.22
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However, I think that with what1

the Applicant has provided in the plans that2

are at issue today, in addition to anything3

that may follow up from their final review at4

HPRB, I think that they are providing an5

adequate amount of landscaping and open space6

on the site.7

Regarding the traffic, we8

submitted the application and asked DDOT for9

a referral or for an analysis, and to date we10

haven't received one.  So we got what the11

Applicant submitted, but nothing for DDOT.  So12

we're pretty silent on that issue.13

Regarding the stormwater14

management, we received the stormwater15

management plan from the Applicant about a16

week and a half ago, and so we submitted that17

to DOES.  We have not gotten back a response18

from them.19

However, in past cases where we20

have had discussions with them, what they21

would usually do is look at what the Applicant22
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has submitted and said, yeah, they seemed to1

be going in the right direction, but we wait2

for comments until the time when they submit3

full plans at the building permit stage.4

So for now really what we have to5

go on is what the Applicant has submitted.6

Regarding the noise from the HVAC7

units, again, those are provided on the roof8

of the building, and if you look at the roof,9

I think that the noise, any noise, any10

exceptional noise, and I don't think there11

would be any exceptional noise, that would12

come from those units would be buffers because13

of the shape of the roof that encloses the14

HVAC units, and therefore, I don't think that15

there will be any substantial amount of noise16

emanating from those.17

Again, regarding trash pickup, I18

suppose there will be some amount of noise,19

but I don't think that it will be any more20

excessive than when they come to pick up other21

residential trash.  Again, more thank likely22
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because of where the loading areas are1

provided on the site, it is away from the2

residential areas, and so I don't imagine that3

or I don't anticipate that there will be any4

substantial amount of noise from trash pickup5

that will be going to the single family houses6

to the south.7

Regarding the special exception8

for the roof structures, we think that the9

request for not meeting the requirements of10

Section 440 -- 11, that what the Applicant is11

proposing is a better remedy to the situation.12

I think if they were to try to meet the13

requirements on the 441 that it would be a14

much larger structure on the roof, and being15

able to separate the structures and make them16

smaller, I think has much less impact on the17

overall view of the building.18

Again, this application has been19

reviewed by our Historic Preservation review20

staff and has found that the architecture and21

the massing of the building is appropriate for22
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the area, and the Office of Planning,1

therefore, recommends that all of the special2

exception be approved.3

Thank you, Madam Chairman.4

CHAIRPERSON MILLER:  Thank you. 5

That was an excellent report.  I6

just have a few questions which are pretty7

similar to what I asked before, but attached8

to your report are the HPRB reports.9

MS. BROWN-ROBERTS:  Yes.10

CHAIRPERSON MILLER:  And under 35311

one of the areas that we seek Office of12

Planning's comments and recommendations are13

landscaping, and I know that -- well, I read14

that certainly HPRB is also looking at this.15

So I just wanted to ask you with respect to16

the February 22nd, 2007 report, HPO is17

encouraging the Applicant to refine further18

the plan.  It states here, "As the design19

continues to be developed, the HPB would20

encourage attention to the refinement of the21

landscape plan to provide as much quality22
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planting as is feasible.  If properly1

developed the walkway through the southern2

edge of the site could be a very attractive3

amenity to the neighborhood," and then it goes4

on further.5

And so my question is has more6

work been done on the landscaping that you're7

aware of that we should know in our8

proceedings?  Is more going to be done before9

HPRB after it leaves here?10

MS. BROWN-ROBERTS:  I think it11

will be done because from looking at the plans12

that were submitted to HPRB and looking at the13

ones that were submitted to me, they were the14

same things.15

CHAIRPERSON MILLER:  Okay.16

MS. BROWN-ROBERTS:  So I -- and I17

did talk to HP staff, and they said, yes, this18

is something that they will continue to work19

on because I did show them the plans that I20

have and they said yes.21

So that is something that is going22
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to continue after this plan is approved, if1

it's approved today.2

CHAIRPERSON MILLER:  Okay.  I just3

wanted to explore it with you just a little4

bit because, you know, we have our own5

separate provision that says we should be6

satisfied with it, and it sounds like they7

have a pretty good plan they submitted, but8

it's going to be improved, but we don't have9

the benefit of that yet.10

I mean, I don't know if there's11

anything out there that should be put in our12

record.13

MS. BROWN-ROBERTS:  No, I think14

that as it says here, quality planting, I15

think what they'd be more looking at is maybe16

the type of planting and not maybe so much the17

volume.  I suppose there may be some18

additional volume, but I would look at where19

it says quality planting because I'm not sure.20

CHAIRPERSON MILLER:  I mean, yeah,21

if you look at just quality planting, you22
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would see that might not show up in the1

landscape plan.  I mean, that's what bulbs are2

they going to plant or something like that,3

you know.  So there may not be something more4

specific to the landscaping plan per se.  I5

don't know.  I just wanted to see if --6

MS. BROWN-ROBERTS:  No, I don't7

have anything more to offer.8

CHAIRPERSON MILLER:  Okay, but9

your opinion as far as the plan that's been10

submitted is that you think it's satisfactory.11

MS. BROWN-ROBERTS:  Yes.  I mean,12

from looking at the plan that is submitted, I13

thought it was adequate.14

CHAIRPERSON MILLER:  And were15

there any other areas of improvement that you16

want to suggest or no?17

MS. BROWN-ROBERTS:  I think where18

the HP talked about the pathway, I think that19

is not up there, but I think that would be the20

area where I would more look for any21

improvements to take place.22
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CHAIRPERSON MILLER:  And those1

kind of improvements would be more permanent2

ones that would show up on the plan.3

MS. BROWN-ROBERTS:  Yes.4

CHAIRPERSON MILLER:  Okay.  I5

wanted to also ask you about this theoretical6

loss characterization.  On page 7 of your7

report it sounds as if this is a theoretical8

lot because not all the units of the multi-9

family buildings are fronting on a public10

right-of-way.11

We were talking before how12

theoretical lots normally apply to where13

there's no street frontage.14

MS. BROWN-ROBERTS:  Right.15

CHAIRPERSON MILLER:  But it seemed16

like all of the buildings had street frontage.17

MS. BROWN-ROBERTS:  In this case.18

CHAIRPERSON MILLER:  Yeah.19

MS. BROWN-ROBERTS:  Yes.20

CHAIRPERSON MILLER:  But I was21

just wondering in your sentence you said,22
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"However, in the multi-family buildings not1

all units would fund on a public right-of-2

way."3

MS. BROWN-ROBERTS:  I think it's4

how the requirement is structured or how it's5

stated where it talks about each unit.  So I6

think I just wanted to bring out the fact7

that, you know, this is a -- because we also8

do the theoretical lots of division where9

there is a bunch of single family houses, and10

it refers to that.11

In this case it's a multi-family12

building and so, you know, each unit is not13

going to front on the street.  So I think I14

just wanted to bring that out.15

CHAIRPERSON MILLER:  And is your16

understanding of the term "garden apartment"17

the same as Mr. Sher's?18

MS. BROWN-ROBERTS:  Yes, it is.19

CHAIRPERSON MILLER:  Okay.  So as20

far as the density that's being proposed here,21

it is in line with that which is set forth in22
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Takoma Central District plan?1

MS. BROWN-ROBERTS:  Yes, it is,2

definitely.3

CHAIRPERSON MILLER:  Okay.  All4

right.  I don't think I have any other5

questions.  Do Board members have questions?6

(No response.)7

CHAIRPERSON MILLER:  Okay.  Does8

the Applicant have any questions?9

MR. GLASGOW:  No questions.10

CHAIRPERSON MILLER:  Mr. Werner,11

do you have any questions for the Office of12

Planning?13

Let me ask you first also:  do you14

have a copy of the Office of Planning's15

report?16

MR. WERNER:  Yes, ma'am, I have a17

copy of that report.18

CHAIRPERSON MILLER:  Great.  Okay.19

MR. WERNER:  And I don't have any20

questions at this moment.21

CHAIRPERSON MILLER:  Okay.  Thank22
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you.1

I understand that there's nobody2

representing the ANC as a party in this case3

here.4

Okay.  Then I believe it's Mr.5

Werner's opportunity to come forward and6

present your case.7

MR. WERNER:  Thank you, Madam8

Chair, and Commissioners.9

I guess basically what I'd like to10

say in my opening statement is that as was put11

in the developer's statement, that the Board's12

discretion is limited to the determination of13

whether the exceptions sought meet the14

requirements of the regulations.15

And, you know, in that narrow16

interpretation of your responsibilities, I17

can't really overall, you know, kind of18

address any issues in terms of the19

requirements.  I mean, it's clear they meet20

the requirements.  It's clear they also did it21

in the most maximum way possible in terms of22
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the density, in terms of the height.  It was1

not -- you know, it was taking it to the2

maximum allowed and not looking at it in terms3

of, you know, just kind of a benchmark that4

they might want to look to in terms of5

actually building the property.6

What we're looking at, and my7

neighbors went ahead and looked at this, and8

I've been a 25 year resident in the9

neighborhood, is you know in the long term, in10

terms of what this development means 25, 5011

years down the road, in this area, and as has12

been mentioned, the different plans, the13

comprehensive plan that was put together and14

the Takoma Central Plan, all had elements that15

related to this project, but with one goal in16

mind, and the goal that was stated in the17

Takoma Central Plan was that the development18

should be driven by the neighbors both in19

terms of density and both in terms of -- let20

me see how it was worded exactly -- the21

development should be driven by the22
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neighborhood both in terms of scale and1

approach.2

And clearly, this project has not3

been driven by the neighbors in terms of scale4

and approach.  It has been driven by the5

developer.  So that Goal No. 3 in the Takoma6

Central Plan was not met.  I had brought this7

up with the Office of Planning staff at the8

time in terms of discussion.9

But, again, getting back to the10

basic issue in terms of how this project could11

have some adverse impacts on myself as a12

neighbor to this and generally in the13

neighborhood, you know, we've discussed14

already, I think, pretty much all of the15

issues here, and it is pretty evident that16

most of the issues that we're talking about in17

terms of water and so forth and in some sense18

noise and all of that is going to probably be19

dealt with a little bit more in the permitting20

process.21

But actually getting to the noise22
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issue, I think that that is an issue for us,1

and the rooftop in terms of the use of the2

rooftop, in terms of types of parties that3

might go on there at night, during the day, in4

terms of the HVAC system.  All of that really,5

we've got a lot of noise in our neighborhood6

as it is, you know, because we've got the high7

school there and we've got other things that8

go on, and we have had to, in effect, at times9

had to have the police involved to go out and10

actually decrease noise in addition to11

activities that go on in the commercial sector12

there on Carroll Avenue in terms of a couple13

of buildings there where there's a lot of loud14

music that gets played so that it comes all15

the way down into our neighborhood.16

As the staff person from the17

Office of Planning also mentioned, you know,18

in terms of looking at density, again, the19

issue of density and massing are kind of two20

different things.  The density issue, when21

looked at the plan, there was, you know, 300-22
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and some units that were supposed to be1

developed in this whole area.  We're now2

approaching over 600 units of housing that are3

being developed in the same area that was4

supposed to be for about 300 units, and most5

of that is already going into the ground or is6

under construction.  7

One is not quite under8

construction, which is just a block away from9

this development on Maple and Carroll Avenue,10

another large condominium, and as you well11

know, the project is being proposed right at12

the Takoma Metro Station that has been13

approved and is moving forward.14

So there is a whole other number15

of 85-some units probably of housing that's16

going in there.  So the density issue in the17

neighborhood, I think, is an issue.18

For us and the neighbors, the19

massing issue is kind of a problem for us20

because if you look at the chart or if you21

look at the plats and so forth that they have22
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here, and you kind of look at, you know, these1

huge, two big apartment complexes, how they2

really do dwarf, you know, our little single3

family homes, you know, it's not in the4

character, and I know there's some folks here,5

Loretta Neumann and others from the Historic6

Board that were involved in a lot of this back7

in the late '70s before I got involved in the8

early '80s my wife and I.  You know, the9

purpose of keeping that space residential was10

to really keep the character of the11

neighborhood and a residential character of12

the neighborhood, not a commercial character.13

And we feel that by putting in an14

apartment complex versus some townhouses, it15

really starts to take it away from being more16

of a residential character.  It really does17

get it more into almost a commercial18

character.19

We would have been much more20

supportive of a townhouse development in this21

area, and we've expressed that to the22
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developer in the past, and as this goes1

forward, as far as the density issue goes,2

we've asked the developer to, again, look at3

maybe trying to step down a little bit at the4

south end from three stories to maybe two or5

one story, and they haven't really, you know,6

positively responded to do that.  They said,7

you know, they've gone forward with it.8

And I guess that gets to my point9

that I was going to raise when Mr. Paul10

Millstein was talking about the community11

input into this.  the community input has been12

hit and miss in our view.  The meeting that13

was held in terms of what Mr. Millstein talked14

about were held pretty much after the fact,15

after they had submitted the proposal dates,16

HPRB, for approval and then we found out about17

it because I'm on the list with HPRB notices18

every week.19

And I said, "Well, you know,20

here's a notice," and I sent out E-mails to21

some folks.  "Does anybody know about this?"22
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No, nobody knew about it.  So all1

of a sudden we got, you know, calls going back2

and forth in our neighborhood.  We got in3

touch with the developer and he said, "Well,4

yeah.  We had put in to go ahead and have this5

reviewed by the HPRB.  So, no, we'll come back6

and we'll meet with you."7

So this was back in, you know,8

November-December time period of last year.9

So we had meetings in January.  So it was,10

again, us having to go out to reach out to11

have that done, and it wasn't, again,12

neighborhood driven in the sense of looking at13

the project.  It was here's what you've got14

and here's what we're going to do because we15

have a matter of right to do this, of putting16

up these apartments, and so we're going to do17

it.  Now, if you want to make some of these18

amenity changes that we're all talking about19

that really won't relate to the BZA anyway,20

that's fine.  It does relate to the HPRB. 21

So that's why we got the HPRB, the22
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HPRB got involved.  You've got my testimony in1

front of the HPRB at their hearing, and as I2

mentioned earlier, because a lot of my3

neighbors weren't there at that hearing, even4

though they had signed, there were actually5

over 30 families that signed that petition.6

They summarily dismissed that petition7

altogether.  They said, "Well, if they're not8

here, they're not interested."  It's like9

okay.10

But the point that I was trying to11

raise at the HPRB and I think did come through12

and I think the recommendation that is there13

is good, and that the BZA hopefully will14

consider, that as we do move forward, you15

know, and as you just pointed out just a16

little bit ago, that these issues that, you17

know, the HPRB is trying to address in terms18

of design issues and so forth do have, you19

know, -- you do have some jurisdiction as well20

over that apparently, and I think that should21

be done in concert with the HPRB and not one22
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drive the other but maybe work together on1

this, and we'd like to do that.2

And Mr. Millstein and I have3

talked.  We talked yesterday.  We went through4

a lot of these issues.  We're trying to, you5

know, look at ways to kind of work this out6

together, and I think we can do that, but we7

would like to have both your staff as well as8

the HPRB staff, you know, directly involved9

with us.10

And I had mentioned that to the11

Planning Office's staff as well, so that we're12

all engaged in this process and so that we are13

working together.14

I guess I kind of conclude my15

testimony on that.  I don't want to say too16

much about the ANC since their representative17

isn't here.  I read their report and I was at18

the hearing, but I just wanted for the record19

to say that when the resolution was passed at20

the ANC meeting, it was done in somewhat21

secrecy as far as myself and most -- in fact,22
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everyone that signed that petition.  We're not1

aware that the ANC meeting was being held2

specifically for a discussion and a3

presentation by the developer on this project4

and that a resolution had already been5

prepared and was going to be submitted to be6

voted upon that night.7

And I had to fly back in from an8

AIA sustainable design show that I was doing9

for the American Institute of Architects to be10

back in time for that meeting, just to be able11

to let the ANC Commissioners all know and our12

specific Commissioner, Judy Jones, and I can13

go through and I don't want to even get into14

discussions about the lack of communications15

that's there and the records that show that.16

But the ANC really basically at17

that hearing said, well, we've been hearing18

about this for three or four years.  We don't19

want to hear about it anymore.  You know,20

let's vote on it.21

You know, that was kind of my take22
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of the decision, and it wasn't based on1

looking at community issues, community input,2

the need for looking at some of the issues3

that were talked about today.4

And as you  know, it was a six-two5

vote.  So one of the Commissioners is here6

that voted against it.7

So, you know, we would like to8

work with OPC -- I'm sorry -- with the Office9

of Planning.  We would like to work, you know,10

with the Department of Environment.  We'd like11

to work with the Department of Transportation,12

and as you noted, we had reached out to the13

Department of Transportation also asking not14

only for traffic studies, but also parking15

issues because parking hasn't been really16

raised here.  It has been more a discussion17

about traffic.18

But there are parking concerns in19

the neighborhood, and again, there's a very20

adverse impact right now in terms of what we21

have currently going on with parking because22
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of the university that's across the street1

from Willow Street on Walnut.  We've got, you2

know, cars parking in our neighborhoods in the3

evening.  We've got daytime parking.  We have4

the traffic people out there all the time5

putting out tickets on folks because our6

street is zoned parking that are parking in7

our neighborhood.8

And the streets are narrow so9

that, you know, you've only got one-way10

traffic basically on the streets.  So with11

parking on both sides of the streets you don't12

have any -- you've basically got a one-say13

street there.14

And so all of that, I think, needs15

to be looked at.  We raised those issue with16

staff at the Department of Transportation, and17

as you know, we haven't gotten any response,18

as you didn't get from your request as well.19

So all of those things are there20

on the table.  You know, the bottom line is we21

know, you know, that they've met their22
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requirements and so we can't argue that, and1

so I guess that's about all I can say.2

But we'd really like to have a3

recommendation that we all work together on4

finalizing this project.5

CHAIRPERSON MILLER:  Thank you.6

I'd just like to follow up with7

you a little bit.  With respect to the ANC8

meeting, did you say that you didn't get9

notice that this particular application was on10

the agenda?11

MR. WERNER:  That's correct.12

CHAIRPERSON MILLER:  But you did13

find out about it?14

MR. WERNER:  I found out about it15

because another ANC Commissioner E-mailed me16

about it.17

CHAIRPERSON MILLER:  So the notice18

in general just said that there was an ANC19

meeting, but it didn't list this as an agenda20

item?21

MR. WERNER:  The notice in general22
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from the ANC itself said there was a meeting1

and that the development was on the list, you2

know.  It was on there.  We don't get those3

notices.  Our ANC Commissioner for our area4

sends out a newsletter and she has stuff in5

it, and we don't get that newsletter, and none6

of my neighbors get it, and so we had some7

discussion about that.8

But anyway, there wasn't any9

notice, you know, other than the fact that10

there was going to be a hearing or a meeting,11

but there wasn't any information about the12

depth of the meeting, that the developers were13

going to be there or that a resolution was14

going to be introduced.  None of that was15

evident at all in terms of the ANC meeting.16

CHAIRPERSON MILLER:  So the notice17

that you usually get about the ANC meeting,18

are they basically that way, that it's just19

that they're going to meet without --20

MR. WERNER:  Very general and21

unless you're on the listserve, you don't get22
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the notices, and I'm off and on the listserve1

at times because I'm overwhelmed by E-mails,2

and I just -- you know, I drop in and out of3

that listserve.4

But that's the only way notices5

are sent out about the meetings.  At this6

point as far as myself goes and the neighbors7

that signed the petition, none of us had8

received any notice at all about this meeting.9

CHAIRPERSON MILLER:  Okay, but you10

were able to participate in it.11

MR. WERNER:  I was able to12

participate in it, as I said.13

CHAIRPERSON MILLER:  Okay.  With14

respect to the noise from the air conditioning15

system, is that something you've talked to the16

Applicant about?17

MR. WERNER:  We had some18

discussion on that yesterday, and again, it's19

something that they're willing to work with us20

on in general, the noise issue, yeah.  They21

said they would help us look at that in the22
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design, and as a journeyman plumber and1

heating and air conditioning person I have2

some experience in that field.  So I can, you3

know, help address some of that.4

CHAIRPERSON MILLER:  Okay.5

Because that's not an uncommon issue that6

arises in these cases, and usually they are7

worked out so that it doesn't adversely impact8

the neighboring property.9

MR. WERNER:  Well, the air handler10

is across the street from us right now that11

are on their other property, the old printing12

building, you know, are very noisy and they13

really are a problem, and one of my neighbors14

here with me as well I'm sure be happy to15

testify because her porch sits right there16

across -- right directly across from that air17

handler, and it's just -- you know, you can't18

be outside sometimes because of the noise.19

CHAIRPERSON MILLER:  I think20

perhaps when the Applicant has rebuttal they21

might be able to just address a little bit22
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more about the air conditioning system.1

Okay, and then with respect to the2

density issue that you have, I mean, it sounds3

like when people are accustomed to having all4

of this open space and then something as big5

as this comes in, you  know, it's a concern.6

It changes the landscape.7

However, it does sound like, as8

you said, that they meet the requirements,9

that they're not doing anything more dense10

than what's allowed, and so our authority, you11

know, is somewhat limited.  We see whether or12

not they meet the requirements, and if they13

do, you know, it's allowed.14

However, we do have some kind of15

leeway with respect to things that soften the16

impact on surrounding neighbors, and17

landscaping is one of them, and that's why18

that's in 353.4, and I'm wondering if you have19

any comments about the landscaping.20

MR. WERNER:  I have a lot of21

comments, and I think there's a lot that can22
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be done with landscaping right now that's been1

proposed, and this is discussions that we had2

with the HPRB staff as well and with Mr.3

Millstein and his staff.4

You know, there's a lot that we5

would like to recommend in that area, and6

again, I'd like to have the Office of Planning7

and some staff from BZA involved in that as8

well because we are talking about there in9

terms of the density and the massing.  You10

know, it's not even -- you know, it's the fact11

that you're taking a three-story, large12

complex, a building, two large, complex13

buildings that are three stories high, putting14

them next to our house which is like one15

story, and the other couple that are two-story16

high, but you know, it's just the whole17

massing sort of within that neighborhood. 18

You know, you look how our19

buildings, our homes just totally get dwarfed20

by this new development.21

CHAIRPERSON MILLER:  So are you22
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involved in the HPRB process with respect to1

the landscaping?2

MR. WERNER:  We've asked to be3

involved in it, yes.  And the staff person4

there has said they would, but we haven't5

gotten any indication when they're going to6

hold meetings or when -- again, it seems like7

it's up to us to initiate the discussions and8

the meetings versus the other way around.  So9

I'm planning to do that.10

CHAIRPERSON MILLER:  Okay.11

MR. WERNER:  And that's what we're12

doing with Mr. Millstein and his staff as13

well.14

CHAIRPERSON MILLER:  Okay.  Any15

other questions?16

(No response.)17

CHAIRPERSON MILLER:  Any cross-18

exam?19

MR. GLASGOW:  No, we can cover20

everything on rebuttal.21

CHAIRPERSON MILLER:  Okay.  Thank22
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you.1

Then at this point I'd like to2

call up anyone who wishes to testify in3

support of the application.4

Good afternoon.  Could you5

identify yourselves for the record, please,6

your name and home address?7

MS. GIANCOLA:  My name is Alice8

Giancola.  I live at 528 Cedar Street, N.W. in9

the Takoma area.10

MS. NEUMANN:  And I'm Loretta11

Neumann, and I live at 7124 Piney Branch road,12

N.W., also in Takoma, and I've been there for13

over 30 years, since 1974.14

CHAIRPERSON MILLER:  Okay.  So15

each of you want to give some testimony?16

MS. GIANCOLA:  Yes.17

CHAIRPERSON MILLER:  Okay.18

MS. GIANCOLA:  I'd like to say I'm19

a 26-year resident of the neighborhood.  I'm20

a retired urban planner.  I have been active21

in the community for the last 25 years.  I22
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have attended every meeting that we had to1

develop this small area plan in Takoma.2

I've attended many meetings3

concerning the property that's under4

discussion today, both before Douglas5

Development got involved and since Douglas6

Development has gotten involved.  They have7

met with the community many times. 8

I do have to take exception with a9

few of the things that were said.  There was10

notice given of the ANC meeting and the11

agenda.  It was on our listserve.  I attended12

a single member district meeting that Douglas13

Development presented at which none of those14

other neighbors that are mentioned attended.15

There was myself and another neighbor from our16

area that was held in the Lamond area adjacent17

to Takoma, which is part of that single member18

district.19

So I would like to say that I20

think people have has opportunity to be21

involved and to speak to this issue.  I also22
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think that this is a very good smart growth1

project that is two blocks from the Takoma2

Metro, and that's why it's supported by the3

Office of Planning.4

They have met with Historic5

Preservation to deal with design issues.  I6

completely support the Office of Planning7

report.8

I don't know if there's anything I9

missed.10

CHAIRPERSON MILLER:  Thank you.11

MS. NEUMANN:  I've also been very12

active in the community since the mid-'70s,13

worked on the original plan that was developed14

with the opening of the Metro and the fears of15

the development that might occur, and there16

was a rezoning as a result.  I participated in17

that process as well.18

This area was rezoned from single19

family to the garden apartment R-5-B. What is20

it now, R-5-A?  And it was R-1-B, and most of21

the houses had long been cleared.  The Seventh22
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Day Adventists who were there at the time1

cleared most of those houses.2

So we were left with an area that3

for future development we prefer if it were4

developed to be residential, but given the5

proximity of Metro, understood that a much6

more dense area would be fitting.7

I've also participated in all of8

the things that Alice talked about.  I just9

want to address the things that are here10

today, and that is the rooftop additions.11

that's really what you're here to discuss.12

I think they've done, first of13

all, a superb job in the design of the14

building, and I went to the HPRB and I've been15

through those meetings that Paul Millstein16

mentioned and watched the changes in the plans17

that they did. 18

They made many changes that we of19

the community requested, and then so that's20

why we supported them at the HPRB, and they're21

still working with HPRB.  That's not done.  So22
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they are still more things, and I agree with1

Mr. Werner that I hope that OP and HPRB will2

work together on that.3

But I think the rooftop additions4

look nice.  They even have bricked them.5

they're attractive looking.  If it were filled6

in as a matter of right up there, it would7

look worse.  It would be higher, have a much8

greater impact visually.  So I thoroughly9

support what they are doing, and I don't10

always support developments in our community,11

but this particular one I do.12

MS. GIANCOLA:  I also wanted to13

add something about the landscaping.  I did14

take a look at the landscape plan as provided15

here, and they've got a large number, I think16

there are 24 willow oaks, which are very large17

trees that will do more than soften the edges18

of that building and whose roots will help to19

absorb water.20

I think that's it.  Do you have21

any questions?22
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CHAIRPERSON MILLER:  Well, with1

respect to the landscaping, you just looked at2

the plans or were you involved in --3

MS. GIANCOLA:  No, I just looked4

at it now, but I do have a pretty strong5

background in gardening and horticulture.  I6

was president of the garden club.  So I have7

some concept of what that means in terms of8

landscaping issues.9

CHAIRPERSON MILLER:  Okay.  So10

that's good.  Those willows are good.11

MS. GIANCOLA:  Oh, definitely.12

CHAIRPERSON MILLER:  My concern is13

it sounds like there's more that's going to be14

done here in the HPRB process.  It's not that15

what's here isn't good.16

MS. GIANCOLA:  Okay.17

CHAIRPERSON MILLER:  So I don't18

know if you have anything else to shed light19

on that.20

MS. GIANCOLA:  No, it looked fine21

to me.  I don't.22
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CHAIRPERSON MILLER:  Okay.  Any1

questions?2

I also just want to say to you3

it's not just the roof structure though that's4

before us.  It's the whole development.  There5

are a few different sections that are before6

us.  That's why we're getting into the7

landscaping and stuff, and that's not related8

to the roof structure.9

MS. NEUMANN:  Well, I support the10

whole thing.11

MS. GIANCOLA:  the other issue12

that I think is quite significant is that13

there is a buffer between the building and the14

existing houses provided by moving the15

bungalows.  That was something that the16

community had asked for early on even before17

Douglas got involved.  That was when we first18

started talking to developers who were19

interested in that property.20

We requested also that those21

bungalows be moved down so they provide a22
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space between whatever development would come1

in and the single family housing, and I think2

it provides a really good buffer.3

MS. NEUMANN:  I actually have one4

other thing that I would say, too.  On the5

height of the building, all of the homes in6

Takoma are not bungalows.  My house is over7

three stories high and over 40 feet high.  So8

my house is taller than this apartment house9

is going to be.  So it's not out of scale, and10

it's certainly not out of scale in terms of11

height and even in bulk with the other12

apartments.13

We have quite a few garden style14

apartments dotted all over our neighborhood.15

It's just that we're famous for our bungalows,16

but we have these other things, too.17

CHAIRPERSON MILLER:  Okay.  Any18

other Board questions?19

(No response.)20

CHAIRPERSON MILLER:  Mr. Werner,21

did you have a question?22
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MR. WERNER:  No questions, Madam1

Chair, because we've worked together and2

hopefully we'll continue to work together on3

this.4

CHAIRPERSON MILLER:  Thank you.5

Did I ask the Applicant?  Do you6

have any questions?7

MR. GLASGOW:  No questions.8

CHAIRPERSON MILLER:  Okay.9

Anybody else here in support of the10

application?11

(No response.)12

CHAIRPERSON MILLER:  Okay.13

Anybody here who wants to testify in14

opposition to the application?  Come on15

forward please.  Good afternoon.  Could you16

identify yourselves for the record, please,17

your name and home address?18

MS. WHEELER:  Yes.  I'm Faith19

Wheeler.  I live at 818 Whittier Place, N.W.,20

a few blocks away.  I am an ANC Commissioner,21

not in the single member district.  I am a22
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member of this Commission and one of the two1

who voted against the plan, the proposal.2

MS. BEMAN:  Good afternoon.  My3

name is Ann Beman.  I live at 6808 Laurel4

Street, which is on a block adjacent to this5

block in question.  I've lived there for 156

years.7

I would like to note that there8

was another neighbor here also in opposition.9

she was here at nine o'clock this morning and10

apparently had to leave.  It's sometimes11

difficult to do what we need to do to speak up12

and be heard about what our wishes are.13

CHAIRPERSON MILLER:  What's her14

name for the record.15

MS. BEMAN:  Colette Zerle.  I16

believe she was on the petition that Jack17

Werner gave you.18

CHAIRPERSON MILLER:  Okay.19

MS. BEMAN:  Do you want to go20

first?21

MS. WHEELER:  Sure, okay.  I do22
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want to certainly acknowledge the several1

incarnations that have been made of this2

proposal, and the accessibility of Paul3

Millstein for those who can and who are not4

traveling considerably on their job, as Jack5

Werner is.  I know how difficult that is, and6

you do have to keep your job.  So that's a7

main priority, needless to say.8

And I certainly appreciate the9

considerations and the changes that have been10

made in this particular incarnation, for11

example, widening the public walkway, let's12

see, decreasing the number of units, in fact,13

from 80, which was the number approved by14

HPRB, and placing covenants on the three15

bungalows.16

I do want to emphasize that.  That17

was something that was particularly18

emphasized, and I do want to be sure that that19

is going forward and that it will be done.20

That is covenants to restrict them to21

residential use in the future.22
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That is a concern because just up1

several blocks from us we see the effect of2

large buildings going up in a formerly3

residential area, which are now nail salons4

and funeral homes and that sort of thing.  And5

that does happen.  It's not just somebody's6

imagination.  It does happen, and we do7

steadfastly want to maintain the residential8

character of our community.9

I do want to emphasize as I said,10

I guess, initially that I am speaking as a11

private citizen in this particular case.  As12

you know, probably know, the area around the13

Metro station was down in the heels for a14

long, long time, at least three decades, which15

is about when I moved in 29 years ago, into16

Takoma.  I've been in D.C. since 1962.  I17

chose to live in D.C. and then I chose to live18

in Takoma because of its character.19

And I want very much to maintain20

the character and make it, of course, much,21

much more attractive and welcoming as well,22
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which is part of the reason why I moved there,1

moved here.2

I want to, I think, point out3

three issues that I think need a little bit4

further explanation.  One, the point that5

Maxine Brown-Roberts in the Office of Planning6

made about the 305 housing units that the7

Planning Office indicated in the Takoma8

Central Plan in 2002, which was then picked up9

by the Takoma transportation study in 2003,10

projecting that that would be the number11

attained by the year 2012.12

Right now in the year 2007 we have13

411 units, that is, 411 either built or14

approved to be built.  So the number is15

marching on, and that does not include, in16

fact, the 86 townhouses that were approved by17

the WMATA Board of Directors this past18

Thursday.  It still has another step to go19

specifically with the FTA since it is also20

federally financed, the WMATA --21

CHAIRPERSON MILLER:  is it your22
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point that the project would be inconsistent1

with that plan because the number has already2

been exceeded?  Does that mean there's no more3

development could --4

MS. WHEELER:  No, the project, in5

fact, is consistent with the plan.  The plan6

is, however, outdated.7

CHAIRPERSON MILLER:  Okay.8

MS. WHEELER:  Okay?  Is that9

clear?  Did I make myself clear on that point?10

CHAIRPERSON MILLER:  No, that's11

clear.  Thank you.12

MS. WHEELER:  Okay, and more is13

coming in.  There's just more all over, and14

the Takoma overlay zone, in fact, which was15

approved by the Zoning Commission a year or16

two ago, indicates where more construction17

will be coming in and the main thoroughfares18

as it were on Carroll Street, Blair Road and19

fourth Street, which is quite considerable.20

So that's ahead of us.  That lies21

ahead.22
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In terms of parking, that's1

something to be aware of.  Parking available2

to the public will be reduced quite3

significantly.  On that site now, in fact,4

Paul Millstein told me that I think they have5

about 50 parking spaces now, which is public6

parking.  It's commercial uses of commercial7

lot, and so that will go.8

On the Metro site, there are9

currently 150 spaces on the site itself.  That10

particular lot would be reduced to either 75,11

which is half the number now, or by 28, I12

believe it is, which would bring it down to13

121.  The developer proposes to add a few14

more, 30 specifically, but we'll be down a15

number of spaces.16

The PMI lot also, in fact, will be17

going eventually.  It is now a lot which is18

eventually going to be developed.  It has 6519

public parking spaces on it.  So parking --20

CHAIRPERSON MILLER:  Ms. Wheeler.21

MS. WHEELER:  -- will be an issue.22
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CHAIRPERSON MILLER:  Ms. Wheeler,1

I just want to interrupt for one second2

because we have people waiting for the next3

case, too, and I just ask since you're not4

representing the ANC, you're actually limited5

to approximately three minutes, and I haven't6

been locking it, but it seems like it --7

MS. WHEELER:  I see.8

CHAIRPERSON MILLER:  I just want9

you to know that it's not the same as if you10

were speaking for the ANC.11

MS. WHEELER:  Okay.12

CHAIRPERSON MILLER:  So I don't13

know if your testimony is in writing as well14

or not.15

MS. WHEELER:  It's not in writing.16

CHAIRPERSON MILLER:  Okay.17

MS. WHEELER:  I can put it in18

writing if you'd like.19

CHAIRPERSON MILLER:  Well, I don't20

know how much more you have to say, but I21

can't let it go on too long.22
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MS. WHEELER:  Sure.  I appreciate1

that.2

CHAIRPERSON MILLER:  Okay.3

MS. WHEELER:  I appreciate that.4

I just had just one more point to make, I5

think, and that is on the massing.  6

GTM has stepped it down a little7

bit on the south side of the proposal, I8

believe, but the point of the mass in relation9

to the bungalows right there, it's quite a10

jarring change, and that's something that, in11

fact, is recommended against by the Office of12

Planning's Takoma Central District Plan.13

I guess one other point, too.14

Many people in the community would like this15

to be a walkable community.  I noticed on one16

or two of the drawings here it wasn't clear17

that the building itself, how far back it18

would be from the curb or from the sidewalk.19

It looked a little bit like it was forward of20

the line of the other houses.21

And one of the difficulties in the22
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community is that as we go forward with these1

approvals with HPRB, the sidewalks are2

relatively limited.  The original buildings in3

the community are quite far set back.  For4

example, the public library, the Watkins5

apartment building, the Whittier Gardens6

apartment building, very gracefully set back,7

the Takoma Theater itself, the historic8

commercial buildings on Fourth Street,9

gracefully way set back.  That's the historic10

character of the community, and what we're11

getting is new buildings set quite forward,12

which is very different from the historic13

character of the community, and it does not14

help making the community unique or15

reinforcing the uniqueness I guess I should16

say and making it a welcoming community so17

that our businesses can, in fact, thrive and18

we can invite more -- we would be welcoming or19

attracting more businesses in so that we would20

have a thriving commercial district.21

I don't want this to turn into a22
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bedroom community.  I grew up in a bedroom1

community, and I fear that that's something2

that we really need to guard against.3

CHAIRPERSON MILLER:  What's that?4

MS. WHEELER:  A bedroom community5

is where you basically go home and sleep and6

eat and then go to work or go to play7

somewhere else.  And the current idea is in8

face of the increasing density in urban areas9

is to make neighborhoods more like traditional10

neighborhoods where you have neighborhoods11

serving stores and sort of nuclei where people12

can walk to the stores or walk to recreational13

spots and enjoy their community there and not14

have to drive outside of their community to15

other places and, as well, you know, welcome16

other shoppers and customers to the community,17

make it a welcoming place, a unique place.18

We are basically in competition19

with a number of communities, a number of20

shopping areas.  People have a lot of choice.21

They don't have to come to Takoma, but we22
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would like it to be very welcoming to Takoma.1

I am on the board of the Old2

Takoma Business Association, too.  So I have3

that perspective as well, and that concern.4

I really do want it to be a very vibrant5

space.6

And as we are crowded in and we7

look more and more like any other place, why8

should anybody want to come to Takoma --9

CHAIRPERSON MILLER:  Okay.10

MS. WHEELER:  -- a unique place11

which doesn't exist any longer?12

CHAIRPERSON MILLER:  Okay.  Thank13

you very much.14

MS. WHEELER:  Thank you.15

CHAIRPERSON MILLER:  Any16

questions?17

(No response.)18

CHAIRPERSON MILLER:  Okay.19

MS. BEMAN:  First I'd like to20

present, if I can, some photographs that show21

the public notice of this meeting that have22
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been lying in the grass the entire month that1

they've been there.  So it has not been2

obvious to anyone passing by that this meeting3

has been happening today.4

At the very beginning of this5

meeting today you -- I left this hearing --6

you asked if Jack Werner had authorization7

from the other neighbors or the other signees8

of the petition to speak for them, and I would9

like to say that he does speak for me, and I10

don't want to belabor the points that have11

already been belabored, but I do agree with12

all of his points with regard to concerns13

about density, about massing, about the lack14

of community input through the ANC.15

I also do not get any notices16

through my ANC.17

This section of Takoma, D.C. is18

bisected by the Metro tracks, and so this19

small side is fairly isolated, and I think20

because of that bisection the potential21

traffic problems are exacerbated.  That's one22
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of the things that I'm very concerned about.1

Already at rush hour it's very2

difficult to cross Aspen Street because of the3

backup of commuter traffic that goes through4

the neighborhood to pass under the Metro5

tracks there, and I fear that with the6

additional residences, these in addition to7

the other two or 300 that are soon to come8

within a couple of blocks, that I can't9

imagine that it won't require traffic lights10

at both Aspen and Maple and Aspen and Willow,11

which would put three traffic lights in a 4012

foot span of roadway, which seems rather13

untenable.14

The parking is also an issue, loss15

of.  We do have a terrible parking problem16

because of the university is our biggest17

problem.  We have a lot of parking on our18

streets and we're losing a lot of that public19

parking.20

And I guess the last point that I21

wanted to make was about the green space,22
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which because it has been an open space for1

decades, it has been used by the neighborhood,2

by the children in the neighborhood, by the3

local children's centers as a park, and it's4

very dear to us in that way.  People come5

there; people picnic there; people walk their6

dogs there.7

I was there recently, went over8

there with my kids, and there were already9

several families playing there, some people10

picnicking and a man gardening there.  So we11

sort of mourn the loss of that space and do12

appreciate any efforts that are made to open13

the public way and the public space that14

they've talked about.15

The other concern which we've16

talked a bit about and I don't need to belabor17

that, and I guess this isn't the place for it,18

but drainage is a big concern.  There's a19

problem on the block already.  We are on the20

CSO, and so we have concerns about that21

overflow and it needs to be addressed.22
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In Mr. Tran's testimony earlier he1

talked about the agencies that they've worked2

with, but he didn't mention Department of3

Environment, and I hope that that will be part4

of it.  Perhaps he has worked with them, but5

he didn't mention it, and so I hope that they6

will work with the Department of Environment,7

particularly on drainage.8

That's all that I have to say.9

Thank you.10

CHAIRPERSON MILLER:  Thank you.11

Any questions?12

(No response.)13

CHAIRPERSON MILLER:  Any questions14

from the parties?15

MR. GLASGOW:  No questions.16

CHAIRPERSON MILLER:  Okay.  Thank17

you very much.18

Mr. Glasgow, what's the schedule19

with the HPRB process?20

MR. GLASGOW:  The schedule with21

the HPRB process , part of which we wanted to22
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have an understanding where we were with the1

Board because we have had a number of plans in2

the past, you  know, putting together like a3

PUD application and a PUD set of drawings to4

get out, and then pull that off the table and5

go back and completely redesign.6

We assumed we would be with the7

support of the ANC and the Office of Planning,8

that we would get, you know, some type of9

approval from the Board and they could move on10

and finish up with the Office of Planning --11

I mean with HPRB.12

We certainly didn't want to be in13

a situation where we're just a ping-pong ball14

for months, you know, between the two15

agencies, and because there is concurrent16

review, you get to a certain point and then17

you try to see, okay, well, do we have the18

support of the other agency that's involved19

because all of this is time, energy, effort,20

and expense.21

As you can tell, we've worked on22
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this for several years as everybody has1

indicated.  In fact, we're with HPRB three2

times between the period of November and3

February, and then we filed the BZA4

application and now had our hearing here.5

We certainly can submit to the6

Board -- and by the way, the Applicant can7

testify as to this, but we have modified, and8

I think it was recognized by Ms. Wheeler; we9

did widen the pedestrian walkway that goes10

through that, and in widening it, we have11

heavied up the planting some.  We have not12

been back to HPRB with that revised design,13

but is revised from when HPRB saw that. 14

We also have the buildings.  If15

you look at Sheet A-101, the buildings are set16

back from the right-of-way.  We provide green17

space in front of both the buildings.  They18

are not built face on line as would be19

permitted in the R-5-A zone.  We have pushed20

those buildings back to line up with the21

relocated bungalows and some of the other22
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buildings that are on the street frontage.1

CHAIRPERSON MILLER:  Which sheet2

is it on or not on?3

MR. GLASGOW:  Sheet A-101.4

CHAIRPERSON MILLER:  The part5

about widening the walkway.6

MR. GLASGOW:  Oh, you would just7

see the widened walkway.  the walkway that8

you're seeing right now is the widened9

walkway.10

CHAIRPERSON MILLER:  Okay.  So we11

have the correct one on that.12

MR. GLASGOW:  Yes.13

CHAIRPERSON MILLER:  Okay.14

MR. GLASGOW:  Yes.  You wouldn't15

see the one.  We discarded it and widened it16

as a result of contact with the community and17

the ANC.18

CHAIRPERSON MILLER:  So you don't19

have a set date right now for another hearing20

before the HPRB; is that correct?21

MR. GLASGOW:  No.  We wanted to22
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see how we did with the Board of Zoning1

Adjustment.  I mean we can get back to them2

quickly.3

CHAIRPERSON MILLER:  Okay.  Are4

you in the process of improving upon the5

landscaping plans in response to the comments6

that were made in the last HPRB report?7

MR. GLASGOW:  Yes, we believe that8

we have that.  We just haven't gone back with9

those.10

CHAIRPERSON MILLER:  Do we have11

that before us?12

MR. GLASGOW:  Yes, you have that13

in front of you.14

CHAIRPERSON MILLER:  So that's15

different from what was before them in16

February 22nd.  It's responsive to their17

concerns?18

MR. GLASGOW:  Mr. Millstein is19

nodding his head yes.20

MR. MILLSTEIN:  That's correct.21

The current plan before you reflects the22
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widened pedestrian walkway and the increased1

landscaping plan associated with that, and2

those were done through the comments at the3

Board that we attended.4

So this is the revised version,5

but the board has not seen it yet.6

MR. GLASGOW:  HPRB has not seen7

this yet.8

MR. MILLSTEIN:  HPRB hasn't seen9

it.10

CHAIRPERSON MILLER:  Okay.  This11

Board has seen it.12

MR. GLASGOW:  Yes.13

MR. MILLSTEIN:  HPRB.14

CHAIRPERSON MILLER:  Ms. Roberts,15

I thought that you might have said that there16

were more improvements to e made on the17

landscaping plan.  Did I misunderstand you?18

MS. BROWN-ROBERTS:  This plan, I19

just got this plan recently.  The set that we20

had before were the same thing that was21

submitted to HP.22
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MR. MILLSTEIN:  And if I may,1

Commissioner, I spoke to Mr. Wegner and we2

have committed to work with him on the3

landscaping plan and some of the community4

members.  If there's things that they object5

to, we're very flexible.  We're very amenable.6

It's not set in stone.7

It addresses the requirements of8

landscaping, but we can do lots of fun things9

with it, and he and I have committed to have10

a dialogue to continue that process.  So I11

think we were going to collectively get12

together and have some meetings on that, and13

then when we cam up with a consensus plan,14

then go forward to the Board, HPRB, on a15

revised plan.16

CHAIRPERSON MILLER:  Do they look17

at the landscaping plan differently than this18

Board?  I mean, how does that fit into their19

review?20

MR. GLASGOW:  No.  I was not at21

the HPRB meeting.  When I read it in the22
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transcript, it was a different kind of comment1

than what you're used to seeing from HPRB.2

MR. MILLSTEIN:  And if I may again3

-- sorry -- the reason for that was we had4

gone to the full ANC prior to the Historic5

Preservation Review Board hearing and received6

the support for the project, but they had7

asked that we further review the landscaping8

and look at widening the pedestrian walkway.9

So that was testimony given at10

that hearing.  So it was encouraged by a staff11

and the Board to us at that hearing to12

continue to refine that, and that's where I13

think that comment came from.14

COMMISSIONER TURNBULL:  Well, I15

guess one of the questions is your16

perspectives show trees in a certain location,17

but your plan view shows all of the trees on18

the parkway.  And on your other --19

MR. GLASGOW:  Right.20

COMMISSIONER TURNBULL:  And so I21

guess there's a little bit of confusion as to22
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what's going where.1

MR. MILLSTEIN:  I think we need to2

look at -- it's a combination.  Certainly the3

plan is a submitted plan that meets the4

minimum requirements.  There are landscaping5

requirements for this site, and our civil6

engineering firm did that.  We embellished on7

that some.8

The perspective takes in some9

artistic purview as well.10

COMMISSIONER TURNBULL:  Some11

license, yeah, right.12

MR. MILLSTEIN:  That's right, but13

again, we certainly wanted to be able to go14

back to the community and refine it at least15

once or twice more before we came back to HPRB16

for a final landscaping plan.17

COMMISSIONER TURNBULL:  I guess18

not knowing whether there's any historic or19

there's some local trees that they were saying20

ought to be put out.21

MR. MILLSTEIN:  I think if you22
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refer back to the staff report that was done1

by the staff person prior to the HPRB hearing,2

there was nothing referenced as far as any3

native species or special planting concerns.4

COMMISSIONER TURNBULL:  No.5

Sustainable.6

MR. MILLSTEIN:  Right.  It was7

addressed as a comment at the hearing by the8

community that we continue on.9

COMMISSIONER TURNBULL:  Some10

architectural items you've picked up.  they11

had wanted a retaining wall by the CVS.12

You've put in.13

MR. MILLSTEIN:  that's correct.14

COMMISSIONER TURNBULL:  They've15

got a couple of architectural items, three16

over one sash windows rather than two over17

one.  They talk about eliminating the corner18

stop, the central towers, the recessed outside19

entrances.  It looks like you haven't done20

anything with that yet.21

MR. MILLSTEIN:  We have to go back22
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to them one final time, hopefully one final1

time, with those refinements.  We are going to2

take those directions from the Board,3

suggestions, and make those changes.4

We've incorporated some of our5

plans, but again have not gone back to HPRB6

for the final time, which will reflect all7

those design suggestions they made.8

COMMISSIONER TURNBULL:  Okay.9

MR. GLASGOW:  Generally, Mr.10

Turnbull, when we've had this type of dual11

review, we get to a certain point with BZA and12

they approve the plans, whatever action13

they're going to take.  To get to the rest of14

the discussion there has to be an approval.15

So we have the approval and then16

what we ask for is in the approval that we17

have the ability to make design refinements as18

requested by HPRB so long as we do not19

increase or change or do things with respect20

to the areas of relief that were requested.21

CHAIRPERSON MILLER:  Okay, and we22
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haven't heard your rebuttal yet and closing,1

but just while we're exploring this issue,2

this is kind of one of the issues that3

overlaps HPRB and us, and it doesn't sound4

like they have more expertise in this area5

than we do, you know.6

So basically I'm wondering.  It7

just sounds like there's one more step here in8

the landscaping picture that we might want to9

have before we decide on this case.  We're not10

going to decide it today.  It is already two11

o'clock, and we have three cases in the12

afternoon.  So we are going to continue this13

to decision making.14

And so I'm wondering if there15

would be one more piece of information that16

might come in on the landscaping, that17

opportunity for the Applicant to work with the18

community on these refinements and then submit19

it to the record.20

MR. GLASGOW:  Yes, we would be21

amenable to that.22
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CHAIRPERSON MILLER:  Okay.1

MR. GLASGOW:  That makes sense in2

this context.3

CHAIRPERSON MILLER:  Okay.4

MR. GLASGOW:  So I understand the5

record would be held open for the receipt of6

a revised landscape plan from the Applicant.7

CHAIRPERSON MILLER:  Right, right.8

Okay.  I guess we can set dates after you9

finish your closing and stuff.10

I just have one question for Mr.11

Millstein just for curiosity in general.  To12

more three bungalows, is that a pretty big,13

expensive deal?  I mean, I'm always fascinated14

by moving these old homes.15

MR. MILLSTEIN:  Initially I16

thought it was, and I was a little bit17

concerned about it, but it sounded kind of18

fun.  I have since learned that it's really19

not overwhelming.  There's companies that20

specialize in doing this.21

I can tell you that it's about 2522
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to 30,000 per home for the actual picking up1

and moving it across the lot.  Now, you have2

to do the utilities and all of the other3

associated things, but the house moving itself4

is a relatively painless process if the5

structures are stable.  The structures have to6

be stable and it's not that -- we are pursuing7

moving some other larger historic buildings on8

some other commercial developments now, and9

it's actually quite interesting, but not bad.10

CHAIRPERSON MILLER:  Thank you.11

MR. MILLSTEIN:  Sure.12

CHAIRPERSON MILLER:  Are there any13

other Board questions before they do their14

closing?  Okay.15

MR. GLASGOW:  Madam Chair, watch16

"Mega Movers" on the History Channel.17

(Laughter.)18

CHAIRPERSON MILLER:  Okay.19

MR. GLASGOW:  they move things20

that are just amazing.21

CHAIRPERSON MILLER:  Thank you.22
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MR. GLASGOW:  I think with respect1

to rebuttal anything that we can submit in2

rebuttal can be in writing because the record3

is going to be held open in any event, if4

that's desirable from the Board's standpoint.5

CHAIRPERSON MILLER:  If we do6

that, okay, we'll just have to leave an7

opportunity for the other side to respond to8

it.9

MR. GLASGOW:  Okay.  Well, then10

we'd rather just do the rebuttal right now.11

CHAIRPERSON MILLER:  Okay, okay.12

MR. GLASGOW:  I think that would13

be better.14

CHAIRPERSON MILLER:  Okay.15

MR. GLASGOW:  Because we do want16

to bring this case to a closure.17

(Pause in proceedings.)18

MR. SHER:  Here I am again.19

CHAIRPERSON MILLER:  Okay.20

MR. SHER:  I think just a couple21

of quick points.  On the Takoma Central Plan,22
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I think it's pretty clear that this particular1

project is completely in conformance with the2

plan.  There was some suggestion that perhaps3

the plan didn't anticipate as much residential4

development as has occurred as quickly as it5

might have.  I think that's actually probably6

true for a lot of these small area plans where7

market analysis did not anticipate the amount8

of growth that's actually been occurring in9

the District of Columbia.  Anything in any10

proximity to Metro has become I'll loosely11

call it a hot commodity, and so development is12

occurring in those areas.13

I don't think it's inconsistent14

with the general thrust of the plan.  And15

certainly as to this site it's completely16

consistent with what the plan provided.  The17

second point was made about the relationship18

of the buildings to the streets.19

There will be sidewalks on both20

Maple and Willow Street.  The buildings21

themselves are set back from both the property22
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line and the curb.  So there actually will be1

about 20 feet on each street, on Maple and2

Willow, between the face of the building and3

the face of the curb.  So there will be plenty4

of room for both pedestrian access along the5

street as well as landscaping and without6

feeling that the building is sort of hovering7

over someone walking down the sidewalk.8

Chip, anything else?  Those were9

the two things I had.10

MR. GLASGOW:  Well, I think the11

only other thing, Mr. Sher, from a land12

planning standpoint, the noise from the HVAC13

units, wouldn't those because of proximity14

impact the residents of the new apartment15

buildings more than any other group of16

persons?17

MR. SHER:  Yeah, as I understand18

what's going on on the roofs of these19

buildings, there will be what sometimes are20

called condenser farms.  They're relatively21

small, individual units for each of the22



254

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

apartment units below rather than one large1

chiller or cooling tower, and so that the2

noise associated with those would be similar3

to what you'd get off a typical residential4

air conditioning unit or something like that.5

Of course, now there are 38 of6

them on each building, but they are removed7

from, as the site plan showed before, they are8

removed from the existing houses by the side9

yard setback and on Willow Street one of the10

relocated bungalows and on Maple Street two of11

the relocated bungalows.  So it's about 8012

feet between the closest wall of the building13

and the nearest house to the south on one side14

and it's about 150 feet, I think, on the other15

side, and then the units are 30 feet up in the16

air and set back from the edge of the roof.17

Obviously, we're not going to18

design something that it's going to be so loud19

that it's going to affect the units in the20

building and then you're considering the21

distance further until you get to the existing22
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residences.  I think our architects are able1

to solve that one.2

MR. GLASGOW:  Madam Chair, I don't3

believe that we have any other points in4

rebuttal.  I think some of the other issues5

that were raised are things that are going to6

be dealt with during the building permit7

process.8

CHAIRPERSON MILLER:  Okay.  Mr.9

Werner, do you have any cross just based on10

the testimony Mr. Sher just gave?11

MR. WERNER:  I guess basically12

again on the Takoma Central Plan my question13

again is, you know, is the project meeting the14

goal of it being neighborhood driven in terms15

of scale and size and so forth.16

And I don't think it is yet.  I17

think we could work together to do that.  So18

I don't think it's meeting that goal of the19

central plan.20

CHAIRPERSON MILLER:  Are you21

testifying or are you asking Mr. Sher a22
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question.1

MR. WERNER:  No, I'm asking Mr.2

Sher that question.3

CHAIRPERSON MILLER:  Okay.4

MR. SHER:  Well, in my mind it is5

consistent with the specifics of what the plan6

calls for in the way of density on the site.7

Whether it is driven by everybody in the8

community or not, I think there's clearly not9

unanimous opinion about it, but I think there10

seems to be a fairly good consensus on the11

part of -- well, maybe consensus is too strong12

a word.13

There seems to be a fairly sizable14

amount of support for what's going on here,15

which would suggest that it is being16

responsive to what the community desired, and17

if the ANC vote is representative of the18

community, it suggests that six people were in19

favor of it and two were opposed, and that's20

75 percent to 25 percent.21

MR. WERNER:  With regard to the22
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question on the noise from the units, you1

mentioned there would be, you know, 76 small2

units versus maybe one large one.  Whether3

that's less or more noise, I mean, those are4

things I think we have to work out because5

with our Group Homeless in the neighborhood6

there behind us, they had just one large, huge7

fan in the window up there which created such8

noise for the rest of us in the neighborhood9

that that had to be dealt with.10

So it's not a small item in terms11

of what we're talking about.  We'd like to see12

if you're willing to work with us on other13

soundproofing mechanisms that might be put in14

place to really limit that noise coming from15

the mechanical systems.16

CHAIRPERSON MILLER:  That's not17

really a question for Mr. Sher.  He's a zoning18

expert.19

Is that what you are?20

No, but he's not --21

MR. WERNER:  Well, he raised it.22
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CHAIRPERSON MILLER:  Well, you1

could ask him if it violates the zoning regs.,2

but I don't think you can ask him if he'll3

work with you because he's just a witness for4

them.5

But I would ask:  aren't there6

noise regulations that govern this as well?7

MR. SHER:  Yes.  Not in the zoning8

regulations.9

CHAIRPERSON MILLER:  Exactly, but10

separate noise regulations.11

MR. SHER:  The District has12

requirements for that.13

CHAIRPERSON MILLER:  Okay.14

MR. SHER:  But I don't think15

there's any -- well, we have to comply with16

those.  Whether that's sufficient or not, I17

don't know.18

CHAIRPERSON MILLER:  Mr. Glasgow,19

was the Applicant communicating with the20

community about the noise concern during this21

process or Mr. Millstein?22
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MR. MILLSTEIN:  The first I've1

heard of a noise concern was yesterday in a2

conversation with Mr. Wegner, and I assured3

him we'll do what we can.  We'll locate the4

units as far away as possible.  We'll get the5

quietest compressors.  We'll look at scroll6

covers for the compressors.7

We do have a roof that's going to8

be occupied, which is going to require9

probably a 42 inch parapet or some form of10

railing.  We can look at different ways to11

screen the units, to deaden the sound.  There12

are things that can be worked out that he and13

I agreed upon yesterday, that we'll have14

further meetings and further discussions.15

That level of design is yet to be16

done.  The plants are not designed, the17

machines.  We just haven't gone to that level18

of the plans yet.  That's the next group of19

work that we'll work together on.20

CHAIRPERSON MILLER:  Okay.  That's21

great.  I mean, I see you're nodding your22
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head, Mr. Werner.  So you have talked to Mr.1

Millstein about this, and you're assured that2

he'll continue to work with you on that; is3

that right?4

MR. WERNER:  Yes.  I just want to5

keep it on the record.6

CHAIRPERSON MILLER:  Okay.  Good.7

It's on the record.  Great.  Okay.8

Anything else?9

(No response.)10

CHAIRPERSON MILLER:  And then I11

guess --12

MR. GLASGOW:  Back to me for13

closing?14

CHAIRPERSON MILLER:  Yes.15

MR. GLASGOW:  All right.  Thank16

you, Madam Chair.17

With respect to closing argument,18

I think the record is very complete except for19

the item that we did talk about with respect20

to the landscape plan, and we believe that we21

have met the areas of the burden of proof in22
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this case, and I understand that the case will1

not be decided today.2

But what we would like to do is3

get the time frames and keep them fairly tight4

if we can because it has been a lengthy5

process for us.  We would like to bring it to6

a conclusion.7

Thank you.8

CHAIRPERSON MILLER:  Okay.  So now9

we'll set the time frames.  I think it's10

somewhat in your court.  We're willing to set11

this for the December 4th decision meeting or12

else we could go to January, depending on the13

only thing we're waiting for is revised14

landscaping plan that reflects further15

consultation with the community, and that's16

it.17

And the other thing I would18

suggest perhaps if you're so inclined to19

submit proposed findings and conclusions of20

law before then as well.21

MR. MILLSTEIN:  I think we can get22
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the plans done by the 4th, but I don't know1

that we can work collectively with the2

community and get some input from the HPRB3

staff because they would need to be involved4

in the process as well to be fruitful.5

So as much as I'd like to get6

there in December, I don't think it's7

realistic to come effectively.  I would rather8

come in January and have it wrapped up nice9

and neat.10

CHAIRPERSON MILLER:  Okay.  I11

think that makes sense.12

What's our decision meeting date13

in January?14

MR. MOY: January 8th, Madam Chair.15

CHAIRPERSON MILLER:  Okay.  That's16

January 8th we would decide it.  Then we need17

to back up to set the dates for submitting the18

revised landscaping plan and any proposed19

findings of fact and conclusions of law which20

the parties can submit.21

I know the holidays come around22
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here.  So, Ms. Bailey, do you have some dates1

that you might want to propose for us?2

MS. BAILEY:  Perhaps that would be3

better answered with a question, and that is4

is the preference before the holidays or after5

the holidays for the submissions?6

Before the Christmas holiday or7

after the Christmas holiday?8

CHAIRPERSON MILLER:  Well, I think9

the Board doesn't need it before the holidays.10

So I don't see any reason that the parties11

can't have more time unless you want to submit12

it before the holidays.13

MR. MILLSTEIN:  I'm going to try14

to get it done before the holidays.  I think15

people get even more distracted, and then you16

kind of lose some momentum after the17

holidays --18

CHAIRPERSON MILLER:  Okay.19

MR. MILLSTEIN:  -- and have got to20

regear.  While it's fresh on our minds, I'd21

like to just try to get after it and get it22
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done.1

CHAIRPERSON MILLER:  Okay.  That's2

fine with us.  So what dates would that be,3

Ms. Bailey?4

MS. BAILEY:  December 17th or5

18th, Madam Chair.6

MR. GLASGOW:  I was wondering.7

Since we're going ahead of time, I want to8

make sure he doesn't get his time frame too9

compressed.  I was thinking Friday, the 21st.10

CHAIRPERSON MILLER:  For the11

proposed findings and conclusions of law?12

MR. GLASGOW:  Yes.13

CHAIRPERSON MILLER:  Do you think14

that the landscaping plan would be submitted15

before that in the event Mr. Werner wants to16

address that in his proposed findings?17

Mr. Werner, do you think you may18

be submitting proposed findings and19

conclusions of law?20

MR. WERNER:  I'm going to consider21

doing that, and in terms of the landscaping22



265

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

plan and the time frame, I mean, just looking1

at my own personal schedule, I mean, it's2

pretty compressed to try to do all of that3

before the holidays because I've got a pretty4

tight work time schedule right now that I'm5

dealing with.6

So I mean, I would prefer to see7

if we could do this right after the holidays.8

CHAIRPERSON MILLER:  Well, that9

doesn't prevent Mr. Millstein from their10

submitting theirs earlier.11

MR. WERNER:  No.12

CHAIRPERSON MILLER:  It's actually13

to your advantage if they do that.14

MR. WERNER:  That's correct.15

CHAIRPERSON MILLER:  The Board16

doesn't have an issue with it coming in a17

little bit later, but I think that the plan18

needs to come in time for Mr. Werner to19

reference it if he wants to.20

MR. GLASGOW:  If we file the 21st,21

then he would have response until the 28th?22
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MR. WERNER:  I'm going to be out1

of town from the 17th until the 3rd.  I'm2

going to be literally -- I have to gone for3

some medical procedures during that time4

period.  So I'm not even going to be able to5

use my hands to write during that time period.6

CHAIRPERSON MILLER:  It's not7

really a response to your proposed findings8

anyway.  They're really separate, but I don't9

see any problem with doing it after the 3rd.10

Normally when we would need this by in order11

for us to make our decision on the 8th?12

MS. BAILEY:  The 4th.  Well,13

actually, no, Madam Chair.  At least the 2nd,14

which is a Wednesday, because you would15

receive this on the 3rd, which is a Thursday.16

So at least the 2nd of January.17

CHAIRPERSON MILLER:  Mr. Werner,18

could you do that?  Do you have a health issue19

that is preventing you from doing this?20

MR. WERNER:  I might have because21

both of my hands might have to be operated on22
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again during this holiday due to this Duperton1

disease that I have in my hands.  So I may not2

be able to be using -- able to use a computer3

or, you know, be able to use my hands for a4

month or so.5

CHAIRPERSON MILLER:  Wow, okay.6

When would you like to submit it?7

MR. WERNER:  You know, the middle8

of January to the end of January time period.9

CHAIRPERSON MILLER:  I think that10

we were setting this for January 8th.  I don't11

know.  You may not have heard what Mr. Werner12

said, but he was seeking a date beyond that.13

MR. WERNER:  Excuse me.  I guess14

if they would go ahead, if they can get it in,15

if they do theirs early, I'm just saying it16

would be impossible for me to do a final17

response  before the 15th, and I'd be happy18

to, you know, work with them on that.19

CHAIRPERSON MILLER:  Do you have20

an objection to that?  That would push our21

decision making later.22
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MR. GLASGOW:  Yeah.  I mean,1

there's dictaphones.  There's a whole lot of2

different ways to get something, you know --3

transmit something with respect to the4

findings of fact and conclusions of law.  If5

he wants to prepare those now, he can prepare6

those and have a blank for everything but the7

landscape plan.8

I mean, I don't want to sound like9

I'm unsympathetic, but at some point in time10

the time frame that's being requested to11

prepare proposed findings and conclusions,12

because at first we were talking about, except13

for Mr. Millstein's comment, you know, we were14

going to see if we could get this case decided15

December 4th, and now all of a sudden January16

8th doesn't work.17

Either they're going to agree or18

ont agree on the landscape plan because we're19

going to provide a revised landscape plan20

whenever it is that the Board tells us to get21

it in for a January 8th decision.22



269

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  Okay.  Mr.1

Werner, I think that that's reasonable, what2

he said, and you could do this earlier.  It's3

not required either.  We have your testimony.4

MR. WERNER:  I know it's not5

required.6

CHAIRPERSON MILLER:  Okay.7

MR. WERNER:  I would just like to8

have the ability to have some input into the9

landscape plan and to make sure some of my10

neighbors have that input as well, looking at11

their schedules.12

CHAIRPERSON MILLER:  Okay.13

MR. WERNER:  So that we would be14

able to say that there was some community15

involvement into the -- you know, in terms of16

the neighbors directly --17

CHAIRPERSON MILLER:  Right.18

MR. WERNER:  -- that are affected19

involved in that landscape plan.20

CHAIRPERSON MILLER:  I mean, we21

have here also one neighbor who specifically22
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said that she, you know, was with you on the1

case, exactly.2

MR. WERNER:  Yes.3

CHAIRPERSON MILLER:  And so I4

think it's possible that you could work with5

her and any other neighbors in actually6

getting it written without your own hands.7

Isn't that true?8

MR. WERNER:  That's true if I were9

here in D.C., but I'm not going to be here.10

CHAIRPERSON MILLER:  Okay.  when11

are you leaving?12

MR. WERNER:  This is taking place13

out in Iowa.  I'm leaving on the 18th of14

December.15

CHAIRPERSON MILLER:  Eighteenth,16

okay.  Well, that's about a month now.  So17

that what Mr. Glasgow was saying is that if18

you do everything before then, the landscaping19

plan is going to be something that I hope that20

they're going to work out with you and21

everything so that whatever comment is left on22
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that part won't be so great and that your1

neighbors can put it in writing for you.2

MR. WERNER:  Okay.3

CHAIRPERSON MILLER:  Okay.  All4

right.  So we'll set it for January 8th5

decision.6

Applicant, now your date is not7

exactly tied.  Oh, you were talking about8

December 21st getting it in, the proposed9

findings or the landscaping plan?  When is10

that?11

MR. GLASGOW:  The landscaping12

plan.  Well, I think everybody can submit13

their proposed findings and conclusions at the14

same time, whatever date that is that the15

Board wants to direct.16

With respect to the landscape17

plan, we can file it December 21st or if it's18

better for the community and we file it19

December 28th, that's fine with us either way.20

CHAIRPERSON MILLER:  Okay.  Well,21

why don't we pick the later date just to give22
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you leeway in case you need more time to work1

with the community on it?  Okay?2

MR. GLASGOW:  Okay.3

CHAIRPERSON MILLER:  So, Ms.4

Bailey, I believe December 28th for the5

landscaping plan, and what day in January so6

that the Board has adequate time to review the7

proposed findings and conclusions of law and8

the staff can get it out to us?9

MS. BAILEY:  That would be January10

2nd, Wednesday, January 2nd.11

CHAIRPERSON MILLER:  Is that by12

close of business or three o'clock?13

MS. BAILEY:  By three o'clock,14

Madam Chair.15

CHAIRPERSON MILLER:  Three16

o'clock.  Okay.  Is that okay with everybody?17

All right.  It doesn't mean you18

can't get things in earlier.  All right.  So19

then the record is closed except for the20

revised landscaping plan and proposed findings21

of fact and conclusions of law.22
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MR. WERNER:  May I ask one1

question, Madam Chair?2

CHAIRPERSON MILLER:  Yes.3

MR. WERNER:  Is the traffic and4

parking report from Department of5

Transportation, is that being included?  Is6

that relevant in terms of also looking at the7

adverse impact that this project might have on8

the area?9

There hasn't been, you know, a10

traffic or parking study done yet by the11

Department of Transportation, D.C. Department12

of Transportation.13

CHAIRPERSON MILLER:  Ms. Brown,14

are we expecting a report from DDOT?15

MS. BROWN-ROBERTS:  I submitted16

the application to them, and they said, yes,17

they were going to do something.18

CHAIRPERSON MILLER:  Okay.  Thank19

you, Mr. Werner.20

Then in which case we'll leave the21

record open for any report from DDOT.22
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Anything else?1

(No response.)2

CHAIRPERSON MILLER:  Okay, okay.3

then this hearing is concluded.  Thank you4

very much.5

MR. GLASGOW:  Thank you.6

CHAIRPERSON MILLER:  Okay.  For7

those of you who are waiting for the afternoon8

cases, we're going to be adjourning for 459

minutes and then we'll come back and pick up10

with the afternoon cases.11

This hearing is adjourned.12

(Whereupon, at 2:32 p.m., the13

hearing was recessed for lunch, to reconvene14

at 3:15 p.m., the same day.)15

16

17

18

19

20

21

22
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AFTERNOON SESSION1

(3:45 p.m.)2

CHAIRPERSON MILLER:  This hearing3

will please come to order.4

Good afternoon.  Today is November5

13th, and this is the Board of Zoning6

Adjustment's afternoon public hearing. 7

My name is Ruthanne Miller.  I'm8

the Chair of the Board and with me to my right9

is Mr. Michael Turnbull sitting on the Zoning10

Board for the Zoning Commission.  To my left11

is Mr. Shane Dettman, representing NCPC on the12

Board, and then Ms. Lori Monroe from the13

Office of the Attorney General, and Ms.14

Beverly Bailey from the Office of Zoning.15

Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.18

Please be advised that this19

proceeding is being reported by a court20

reporter, and is also Webcast live.21

Accordingly, we must ask you to refrain from22
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any disruptive noises or actions in the1

hearing room.  2

When presenting information to the3

Board, please turn on and speak into the4

microphone, first stating your name and home5

address.  When you are finished speaking,6

please turn off your microphone so that your7

microphone is no longer picking up sound or8

background noise.9

All persons planning to testify10

either in favor or in opposition are to fill11

out two witness cards.  These cards are12

located to my left on the table near the door13

and on the witness tables.14

Upon coming forward to speak to15

the Board, please give both cards to the16

reporter sitting to my right.17

The order of procedure for special18

exceptions and variances is:19

One, statement and witnesses of20

the Applicant;21

Two, government reports, including22
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Office of Planning, Department of Public1

Works, DDOT, et cetera;2

Three, report of the Advisory3

Neighborhood Commission; 4

Four, parties or persons in5

support;6

Five, parties or persons in7

opposition;8

Six, closing remarks by the9

Applicant.10

Pursuant to Sections 3117.4 and11

3117.5, the following time constraints will be12

maintained:  the Applicant, persons and13

parties, except an ANC, in support, including14

witnesses, 60 minutes collectively; persons15

and parties, except an ANC, in opposition,16

including witnesses, 60 minutes collectively;17

individuals, three minutes.18

These time restraints do not19

include cross-examination and?or questions20

from the Board.  Cross-examination of21

witnesses is permitted by the Applicant or22
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parties.1

The ANC within which the property2

is located is automatically a party in a3

special exception or variance case.  Nothing4

prohibits the Board from placing reasonable5

restrictions on cross-examination, including6

time limits and limitations on the scope of7

cross-examination.8

The record will be closed at the9

conclusion of each case, except for any10

materials specifically requested by the Board.11

The Board and the staff will specify at the12

end of the hearing exactly what is expected13

and the date when the persons must submit the14

evidence to the Office of Zoning.15

After the record is closed, no16

other information will be accepted by the17

Board.18

The Sunshine Act requires that the19

public hearing in each case be held in the20

open before the public.  The Board may,21

consistent with its rules of procedure and the22
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Sunshine Act, enter executive session during1

or after the public hearing on a case for2

purposes of reviewing the record or3

deliberating on the case.4

The decision of the Board in these5

contested cases must be based exclusively on6

the public record.  To avoid any appearance to7

the contrary, the Board requests that persons8

present not engage the members of the Board in9

conversation.10

Please turn off all beepers and11

cell phones at this time so as not to disrupt12

these proceedings.13

The Board will now consider any14

preliminary matters.  Preliminary matters are15

those that relate to whether a case will or16

should be heard today, such as request for17

postponement, continuance, or withdrawal or18

whether proper and adequate notice of the19

hearing has been given.20

If you are not prepared to go21

forward with a case today or if you believe22
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that the Board should not proceed, now is the1

time to raise such a matter.2

Does the staff have any3

preliminary matters?4

MS. BAILEY:  Madam Chair, good5

afternoon and also to everyone and members of6

the Board.  There is.  It has to do with one7

case, but staff is recommending that the Board8

take that up when the case is called, Madam9

Chair.10

CHAIRPERSON MILLER:  Okay.  I11

would agree with that.  Then let's proceed12

with the agenda.13

Would all individuals wishing to14

testify today please rise to take the oath and15

Ms. Bailey will administer it?16

MS. BAILEY:  Would you please17

raise your right hand?18

(Whereupon, the witnesses were19

duly sworn.)20

MS. BAILEY:  Thank you.21

CHAIRPERSON MILLER:  Would you22
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call the first case, please, Ms. Bailey?1

MS. BAILEY:  Madam Chair, I'm2

going to be calling the case the way it was3

advertised, but with the understanding that4

the Applicant has requested that the5

application be amended.6

It's the application of 3DG/34007

11th Street, LLC.  the number is 17619,8

pursuant to 11 DCMR 3103.2, for a variance9

from the rear yard requirements under Section10

774, to allow an addition to an existing11

commercial building in the C-2-A District at12

premises 3400 11th Street, N.W., Square 2839,13

Lot 121.14

And the preliminary matter does15

have to do with this case, and that is we16

received the affidavit of posting today.17

There was some discussion as to whether it was18

filed early.  Nonetheless, we did receive it19

today, and the Applicant is requesting a20

different relief from what I just read, Madam21

Chair.22
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CHAIRPERSON MILLER:  Thank you.1

Would the parties in this case2

please come forth?3

MR. GOLDMAN:  Good afternoon.4

CHAIRPERSON MILLER:  Good5

afternoon.  Would you introduce yourself for6

the record, please?7

MR. GOLDMAN:  Sure.  My name is8

John Goldman.  I am a managing member of9

3DG/3400 11th Street, LLC.10

CHAIRPERSON MILLER:  Okay.  Let's11

talk about the posting first.  That's a12

preliminary matter.13

MR. GOLDMAN:  Yes.14

CHAIRPERSON MILLER:  Did you post15

in time?16

MR. GOLDMAN:  No, it was posted on17

November 8th.  It was an oversight on our18

part.  We have concurrently with that and19

understanding that it was part of the20

requirements, we have had two consecutive ANC21

meetings in conjunction with this matter.22
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We've mailed out 200 letters twice.  It was1

posted in the Columbia Heights newsletter two2

consecutive times, and there has been ample3

community discussion on the matter.  However,4

it was posted on November 8th.5

CHAIRPERSON MILLER:  And when was6

it supposed to be posted?7

MR. GOLDMAN:  Fifteen days prior.8

That would put us, I guess, at the end of9

October.10

CHAIRPERSON MILLER:  Okay.  And is11

the ANC here?12

MR. GOLDMAN:  No, ma'am, but there13

was a written resolution in support of our14

request for relief.15

CHAIRPERSON MILLER:  Okay.  And16

also, do we have an issue with respect to17

being late in filing the affidavit of posting?18

MR. GOLDMAN:  Well, the affidavit19

was delivered by hand on November 8th.  We can20

submit information from Washington Express.21

I don't know why it was not delivered22
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internally or whether it was delivered1

actually, but it is the fact that Ms. Bailey2

did have the affidavit in her hand today for3

the first time.  But we did send it by courier4

the same day that it was posted on November5

8th.6

CHAIRPERSON MILLER:  Okay, and7

when was it due to be filed?8

MR. GOLDMAN:  I believe 15 days9

prior to that, but I don't know technically on10

that matter.11

CHAIRPERSON MILLER:  Okay, but in12

any event you're late on both.13

MR. GOLDMAN:  Yes, ma'am, we are.14

CHAIRPERSON MILLER:  But actual15

notice was provided to the community in the16

ways that you just articulated, correct?17

MR. GOLDMAN:  Yes.  Yes, ma'am,18

that's correct.19

CHAIRPERSON MILLER:  Okay.  Do20

Board members have concerns with waiving the21

requirement for posting with respect to the22
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time period, that it was posted late and1

filed?  It didn't get to us until late.2

(No response.)3

CHAIRPERSON MILLER:  Okay.  I'm4

not seeing any concerns.  We can move ahead --5

MR. GOLDMAN:  Thank you.6

CHAIRPERSON MILLER:  -- and waive7

those requirements.8

MR. GOLDMAN:  Thank you.9

CHAIRPERSON MILLER:  So at this10

point if you want to present your case.11

MR. GOLDMAN:  Sure.  I think12

there's a point of clarification on the agenda13

as well.14

CHAIRPERSON MILLER:  On the relief15

that you're seeking?16

MR. GOLDMAN:  Yes.17

CHAIRPERSON MILLER:  Yes.18

MR. GOLDMAN:  On September 6th, we19

resubmitted our application after a discussion20

with Office of Planning to modify the request21

to B, relief from parking requirements under22
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2101.1, as well as the expansion of a1

nonconforming structure under 2001.3(b)(2).2

CHAIRPERSON MILLER:  Okay.  So3

that's clear.  Those are the two forms of4

relief you're seeing.5

MR. GOLDMAN:  Yes.6

CHAIRPERSON MILLER:  Okay.  From7

the parking requirement and the non-conforming8

structure.  Okay.9

Now, you can proceed and now make10

your case for the variance.11

MR. GOLDMAN:  Okay.  Thank you12

very much.13

CHAIRPERSON MILLER:  Okay.14

MR. GOLDMAN:  Thank you for your15

time today.16

It's our understanding that the17

request for relief needs to meet the three18

very clear requirements.  The first is the19

uniqueness of the lot.20

This is a corner lot on 11th21

Street and Park Road, N.W., in Washington.  It22
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has frontage on both Park road and on 11th1

Street.  It is completely landlocked with no2

alley access in the rear.  It effectively has3

two sort of front facing streets or front4

facing elements of the building on the5

streets, as well as the lot at its6

southernmost end is 22 feet wide or deep.  I7

guess in this case it would be deep, given8

that the front of the building is construed to9

be along the 11th Street side.10

So that is the unique condition of11

the lot.12

The relief under the parking that13

we're asking for, we're required to provide14

1.2 parking spaces for the additional15

commercial office square footage.16

CHAIRPERSON MILLER:  May I17

interrupt you?18

MR. GOLDMAN:  Yes, ma'am.19

CHAIRPERSON MILLER:  Just so we20

can go through these tests like you started.21

MR. GOLDMAN:  Yes, ma'am.22
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CHAIRPERSON MILLER:  It is an1

unusual shape, correct.2

MR. GOLDMAN:  Yes.3

CHAIRPERSON MILLER:  And it is4

landlocked.  Now, I guess my only question is5

a follow-up on that.  Is that unique to the6

area or unusual to the area?7

MR. GOLDMAN:  Yes, ma'am, it is.8

Not only is the depth of the property being at9

22 feet unique, but the fact that it does10

front on both 11th and Park Road, as well as11

having absolutely no opportunity for alley12

access at any point as well.13

CHAIRPERSON MILLER:  Okay.  Thank14

you.15

MR. GOLDMAN:  Thank you.16

Under the parking requirements17

we're required to provide 1.2 approximately of18

parking spaces additional or 1.2 parking19

spaces given the amount of square footage of20

commercial office space we're providing on the21

second floor.  It's my understanding that that22
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can be rounded down to one parking space in1

that case, as the building occupies nearly 802

percent of the lot as it stands, as well as it3

being landlocked with no alley access and?or4

any existing curb cuts, providing that one5

parking space would require us to actually6

demolish a portion of the building, and we7

believe that that speaks to the economic and8

undue hardship that would be found for9

complying with the existing regulation.10

CHAIRPERSON MILLER:  It would be a11

practical difficulty.12

MR. GOLDMAN:  Practical13

difficulty, that's it, practical difficulty,14

yes.15

CHAIRPERSON MILLER:  And if you16

had a curb cut, if you created a curb cut on17

the street, you lose a parking space on the18

street for the parking space you would be19

creating, correct?20

MR. GOLDMAN:  Correct.  I believe21

you'd lose at least one, as well sa we've22
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detailed in our burden of proof that even if1

we were to do that, given drive aisle2

dimensions and such, the lot just cannot3

accommodate that.4

And as far as it complying with5

the overall intent of the zoning code, we6

believe that relief from that variance does7

not interfere with the overall intent of the8

zoning code for a medium density mixed use in9

that area.10

CHAIRPERSON MILLER:  And how about11

no adverse impact?  That would be from not12

providing one parking space.13

MR. GOLDMAN:  Right.  I14

understand.  It is one parking spot in an area15

that is current during the day, very sparsely16

occupied, and we have actually conducted17

traffic studies for other parcels in that18

neighborhood and found there to be ample19

parking during the daytime, as well as in the20

evening, and the street parking there is, as21

well, metered for commercial on a short-term22
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usage as well as zoned residential.1

CHAIRPERSON MILLER:  I mean, and I2

guess it would be also the same reason that I3

suggested before, that you would be taking4

away one space in order to create one space,5

right?6

MR. GOLDMAN:  Correct.7

CHAIRPERSON MILLER:  Okay.  8

MR. GOLDMAN:  Shall I proceed?9

CHAIRPERSON MILLER:  Sure.10

MR. GOLDMAN:  Okay.  With respect11

then to the extending of the nonconforming12

structure, it is in relation to the 15 foot13

rear yard setback requirement, and the rear14

yard is dictated as running north-south along15

11th Street with the address being 11th16

Street.  So the rear yard setback requirement17

would be 15 feet, slicing the building18

basically leaving opportunity for a seven foot19

deep building at the southernmost part of the20

building.21

If you see the plat that we22
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provided in the documents, the 15 foot rear1

yard setback would actually prohibit us from2

building on less than half of the existing3

depth of the property at that point.4

CHAIRPERSON MILLER:  Could you5

just explain again what your addition is?6

MR. GOLDMAN:  Sure.  Our addition7

is just slightly less than replicating the8

exact footprint of the building.  We don't9

look to expand the existing lot occupancy of10

the building at all, merely extend up from11

what's already there in place, and it was to12

provide commercial office space.13

Compliance with the 15 foot rear14

yard setback on the southern end of the15

building using our allowable FAR for16

commercial would have us building effectively17

a two-story seven foot deep building fronting18

on Park Road.19

CHAIRPERSON MILLER:  You're20

putting a second floor basically on what's21

there; is that right?22
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MR. GOLDMAN:  Yes, ma'am.1

CHAIRPERSON MILLER:  And so what's2

the rear yard setback right now or what's3

there now?4

MR. GOLDMAN:  Well, right now it5

is in clear violation of the 15 foot rear yard6

setback.7

CHAIRPERSON MILLER:  It's8

nonconforming?9

MR. GOLDMAN:  It is nonconforming,10

yes.11

CHAIRPERSON MILLER:  How many feet12

is there now in the setback?13

MR. GOLDMAN:  Well, in some cases14

zero.  It goes from property line to property15

line, using 11th Street as an address, and16

then in other areas it's as shallow as four17

feet.18

CHAIRPERSON MILLER:  Okay.  So19

just to refresh my memory, along 11th Street20

it's not all even, the setback, now.  It21

varies?22
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MR. GOLDMAN:  It does vary.  It's1

in a step fashion currently.2

CHAIRPERSON MILLER:  Okay.3

MR. GOLDMAN:  And so if you're4

facing the building from 11th Street, it does5

front clear on the property line on the6

sidewalk as well as it does on Park Road7

existing.  If you're facing the property from8

11th Street, then the rear setback in the rear9

does step back in a step manner in the rear,10

but at the southernmost portion of the11

building it does go from property line to12

property line.13

CHAIRPERSON MILLER:  Okay.  Did14

you say it goes from zero to four feet?15

MR. GOLDMAN:  Yes, ma'am.16

CHAIRPERSON MILLER:  Okay.  So17

you're basically putting something on top of18

what's there?19

MR. GOLDMAN:  Yes, ma'am, slightly20

smaller given to FAR  restraints.21

CHAIRPERSON MILLER:  I see.  Okay.22
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Thank you.1

Just to go through this test, I2

mean, we already know how the lot is unique3

and the building on it, how that situation is4

there.  That stays the same for the parking.5

Nonconforming structure.  So the practical6

difficulty, I think what you were saying was7

if you were to comply with the rear yard8

requirement, you'd have  hardly any building9

there or two feet or --10

MR. GOLDMAN:  Well, we would have11

approximately seven feet or so of building12

fronting on Park Road, and then to get with13

our 1.5 allowed commercial FAR there, then we14

would have a third story then as well as seven15

feet deep.  So stacked on top of the Park Road16

frontage we would have the existing Park Road17

frontage that is from property line to18

property line and then two stories of seven19

foot deep building at that southern point20

there, as well as forcing us to create a third21

story with another means of egress, extra22
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circulation and additional costs to the1

building and expanding in a way that's2

unnecessary.3

CHAIRPERSON MILLER:  Okay.  So4

that would be in compliance with all of the5

other regulations but it would certainly be6

burdensome and it sounds like it wouldn't look7

very well.8

MR. GOLDMAN:  It would not look9

very well, would not fit in with the urban10

fabric of that neighborhood there where it is,11

mostly abutting commercial properties as well12

as row houses, residential row houses there.13

CHAIRPERSON MILLER:  Okay, and why14

wouldn't there be an adverse impact if this15

relief were granted?16

MR. GOLDMAN:  Why wouldn't there17

be an adverse impact?  There are no adverse18

impacts in relation to the existing zoning19

codes in the overall intent of the zoning code20

in that it would be compliant with the intent21

of the medium density, commercial mixed use22
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nature of that block.1

We do have by right to go 50 feet.2

This would be less than that.  It would be3

merely two stories, and it would be not only4

not creating an adverse impact, but adding and5

complying with the existing community fabric6

there to maintain the street level facade and7

the walkability of the neighborhood.8

CHAIRPERSON MILLER:  And also the9

impact I would think would be on, I guess,10

11th Street where the rear yard setback would11

not be happening, where you wouldn't have the12

15 feet setback.13

MR. GOLDMAN:  Correct.14

CHAIRPERSON MILLER:  So what's15

there?16

MR. GOLDMAN:  Well, adjacent to17

the building to the west on Park Road is an18

existing I think it's three or four story19

residential condominium building.  There is a20

four foot approximate walkway between our21

property line and the building itself there.22
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As well, the building on 11th1

Street maintains its elevation whereas the2

building adjacent to the west slopes upwards.3

So it's on a different elevation at that4

point.  It sort of stays low while the5

building behind it goes up a little bit6

higher.  That's correct.7

CHAIRPERSON MILLER:  So the8

building on 11th Street is higher than --9

MR. GOLDMAN:  No, ma'am. Excuse10

me.  The building on Park Road is higher.  The11

elevation, the ground level elevation of the12

building on Park Road which is not indicated13

on this, on the plat there, immediately to the14

west.  So the 11th story elevation, the ground15

floor elevation of the building is lower, sort16

of built into a hill kind of.17

CHAIRPERSON MILLER:  Any other18

questions?19

(No response.)20

CHAIRPERSON MILLER:  Okay.21

Anything further you want to add to your test?22
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MR. GOLDMAN:  Sure.  Just one1

other item.  In the interest of, you know,2

sort of attempting to be amenable to the3

neighbors and under other considerations, we4

are planning to paint the building white or a5

very clear -- I'm sorry -- very reflective6

color on the west side of the building in7

order to try to maintain some sort of light8

bouncing in that area, to not create any sort9

of darkness or dark alleyway there.10

And as previously stated, we do11

have unanimous support from the UNC or from12

the ANC for this relief.13

CHAIRPERSON MILLER:  Do you have a14

copy of the ANC report?  I don't believe --15

MR. GOLDMAN:  I did not.  I was16

under the impression the ANC would be17

providing that to the BZA, but I would be18

happy to attempt to secure that.19

CHAIRPERSON MILLER:  According to20

my records, we don't have an ANC report in our21

file.  According to your information, the ANC22
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voted to support the project unanimously?1

MR. GOLDMAN:  Yes, ma'am.  It was2

six to zero with a couple abstentions and3

absences.4

CHAIRPERSON MILLER:  And do you5

know when that was?6

MR. GOLDMAN:  It was in the -- it7

was the October -- the first Wednesday in8

October.  So I believe it was October 5th9

approximately.10

CHAIRPERSON MILLER:  Did you11

present at that meeting?12

MR. GOLDMAN:  Yes, I did.  We also13

presented at the September meeting, and we14

also had direct communication with the single15

member district representative for that area16

there, as well as several other of the ANC17

Commissioners.18

CHAIRPERSON MILLER:  Okay.  19

(Pause in proceedings.)20

COMMISSIONER TURNBULL:  On your21

elevation, it's pointing out that you have22
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some painted existing brick remaining.  How1

much of the existing building is actually2

going to stay?3

MR. GOLDMAN:  A very good majority4

of it, sir.  The building, the prior5

storefront was filled in with brick infill at6

some point, and our intent is to remove that7

brick infill and leave the remaining stone and8

brick piers that were in place, and to paint9

those, and then to fill in what was prior10

storefront and glass, to fill that back in11

with glass.12

COMMISSIONER TURNBULL:  Okay.13

Thank you.14

MR. GOLDMAN:  We also plan to15

maintain the existing crown or repair the16

existing crown.17

COMMISSIONER TURNBULL:  Oh, you18

are.  Okay.  I just had another question which19

is not really zoning related, but if you've20

got a commercial tenant space up above, do you21

need an elevator?22
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MR. GOLDMAN:  No, sir.  Given the1

load requirements, we're confident in our2

egress, the egress that we provided for the3

existing square footage and load requirements.4

COMMISSIONER TURNBULL:  Okay.5

Thank you.6

CHAIRPERSON MILLER:  I didn't have7

the site plan in front of me before when I was8

asking you questions and I do now, and I just9

want to doubt check.10

MR. GOLDMAN:  Okay.11

CHAIRPERSON MILLER:  Which you12

said was the front and which you said was the13

rear.14

MR. GOLDMAN:  Right.  The address15

is 3400 11th Street, and 11th Street, it does16

have, I think, existing one, two, three, four17

entryways on 11th Street.  At one point the18

address had even been 3400 to 3406 11th19

Street.  It was multiple store fronts along20

11th Street there.21

And so that is where the front22
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yard is deemed, and the rear yard then goes to1

the west of the property, is my understanding.2

CHAIRPERSON MILLER:  And what is3

it?  I don't know if I see it on here, the4

name of the rear yard, the street behind.5

What street is that?6

MR. GOLDMAN:  Well, that's just7

the thing.  There is no street behind it.8

CHAIRPERSON MILLER:  Oh.9

MR. GOLDMAN:  It's landlocked at10

11th and Park Road.11

CHAIRPERSON MILLER:  I see.12

MR. GOLDMAN:  To the west of the13

building is a building.  To the north of the14

building is a building.  So there is no street15

nor alleyway in what would be construed a16

rear.17

We basically have two fronts and18

no rear.  I do have a photograph if that might19

help.20

CHAIRPERSON MILLER:  That's what21

we're looking at, these photographs here.22
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But you're saying 11th is the1

front.2

MR. GOLDMAN:  Yes, ma'am.3

CHAIRPERSON MILLER:  Okay.  And4

it's landlocked in the rear.5

MR. GOLDMAN:  yes.6

CHAIRPERSON MILLER:  And there's a7

building behind there; is that correct?8

MR. GOLDMAN:  Yes, yes.9

CHAIRPERSON MILLER:  That's where10

I was not following you before, but I think I11

have it now.  That building that's behind your12

building is taller than the second floor that13

you're going to be putting on in this14

application.15

MR. GOLDMAN:  Yes, significantly,16

as well sa the ground elevation is even higher17

in the rear as well than it is on 11th Street.18

So, yes, the building is taller19

and the ground elevation is higher.20

CHAIRPERSON MILLER:  Okay, and is21

there going to be -- there's going to be space22
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between the two buildings.1

MR. GOLDMAN:  Absolutely.2

CHAIRPERSON MILLER:  But just not3

the 15 feet.4

MR. GOLDMAN:  There is an existing5

four foot corridor approximately between our6

property line and the building to the rear.7

then there will also be the same rear yard8

setbacks relative to the property line as9

indicated on the plat.10

CHAIRPERSON MILLER:  And are there11

windows on that building behind you?12

MR. GOLDMAN:  Yes, there are.13

CHAIRPERSON MILLER:  And there are14

windows on the first floor behind -- the first15

floor at the rear of your building now; is16

that right?17

MR. GOLDMAN:  That is correct.18

CHAIRPERSON MILLER:  Okay.19

MR. GOLDMAN:  I would like to20

comment that when that building was under21

development, it was believed and we were22
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before this Board to do a 50 foot by right,1

100 percent residential building there, and2

the Condominium Association president and3

other officers were at the ANC meeting in4

support of our relief and our project at the5

ANC meetings both times.6

CHAIRPERSON MILLER:  Is there any7

issue about how the windows line up?8

MR. GOLDMAN:  As far as my9

understanding, no.  Like I said, there's a10

four foot space between their building before11

we even get to our property line, and then we12

have, you know, between four and it looks like13

it exceeds it by a little bit, but14

approximately ranging from four to six feet of15

setback from that property line.16

So at some points it will be a17

minimum of eight to, you know, approximately18

ten or 12 feet set back from the windows of19

the building to the west, except at the point20

of the southernmost point of the building21

where the property already extends from -- the22
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building extends from property line to1

property line.2

CHAIRPERSON MILLER:  Okay.  Just3

one more question on that point.  As far as4

their building goes, does it go out to the5

property line or do they have a setback?6

MR. GOLDMAN:  I can't speak to7

their building.8

CHAIRPERSON MILLER:  Okay, okay.9

But we haven't heard from them.  They're not10

claiming any adverse impact.11

MR. GOLDMAN:  Absolutely not, and12

like I said, they were in attendance and have13

given their full support for the project.14

CHAIRPERSON MILLER:  Okay.  Great.15

Any other Board questions?16

(No response.)17

CHAIRPERSON MILLER:  Anything you18

want to add before we go to the Office of19

Planning?20

MR. GOLDMAN:  Thank you very much21

for your time.22
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CHAIRPERSON MILLER:  Okay.  Thank1

you.2

Good afternoon, Mr. Cochran.3

MR. COCHRAN:  Good afternoon,4

Madam Chair.  For the record, my name is5

Steven Cochran from the D.C. Office of6

Planning.7

I'm not sure that the Office of8

Planning has much to add, given the extent of9

the presentation and the question and answer10

session.  I would like to point out that our11

report said that there would be no windows12

facing the residential building when, in fact,13

after the Applicant mentioned that there were14

windows on the first floor, it does look like15

there are one or possibly two windows on the16

first floor, none towards the north of the17

first floor, and none on the second floor, but18

it appears that there are windows right around19

a small door on the first floor.20

And I'm looking at Sheet A-3.2 to21

get that.22
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Other than that, I think it's1

clear that the site is exceptional, given not2

just the landlocked nature of it, but also the3

odd shaped nature of it; that there really4

would not be any detriment to the public good5

or to the zone plan from granting either the6

relief of the one parking space, which as you7

pointed out would essentially be a tradeoff.8

Maybe actually you'd lose more than one, nor9

for the rear yard.10

So the Office of Planning is11

certainly comfortable recommending that you12

support the requested variances.13

CHAIRPERSON MILLER:  So there's no14

issue about shade or light or anything like15

that on that building that the rear yard16

impacts on?17

MR. COCHRAN:  No, Madam Chair.18

CHAIRPERSON MILLER:  Okay.19

MR. COCHRAN:  The rear yard is20

already slightly impacted by the first floor.21

the second floor probably would not go up to22
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the top of the second floor on the adjacent1

building even, and given bounce light that2

would likely come from the second floor of3

that building, it's even possible that the4

reflectivity will be greater than what we have5

now.6

CHAIRPERSON MILLER:  Okay.  Any7

board questions?8

(No response.)9

CHAIRPERSON MILLER:  Okay.  Thank10

you very much.  It was an excellent report.11

MR. COCHRAN:  Thank you.12

CHAIRPERSON MILLER:  Okay.13

Anybody here from the ANC?  I don't think so.14

Anybody else here in the audience15

who wishes to testify on this application?16

(No response.)17

CHAIRPERSON MILLER:  Okay.  Not18

hearing from anyone, does the Applicant have19

any closing remarks?20

MR. GOLDMAN:  No, ma'am.  Thank21

you very much for your time.  Thank you,22
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Board.1

CHAIRPERSON MILLER:  Thank you.2

Okay.  The Board is ready to3

deliberate on your application, and I think we4

might as well do this one under motion.  I5

would move to approve Application No. 17619 of6

3DG/3400 11th Street, LLC, pursuant to 11 DCMR7

3103.2, to allow an addition to an existing8

commercial building at premises 3400 11th9

Street, N.W., for variances from the parking10

requirements set forth in 2101.1 and for11

relief from 2001.3(b)(2), addition to a12

nonconforming structure.13

COMMISSIONER TURNBULL:  Second.14

CHAIRPERSON MILLER:  Okay.  I15

think we've covered this issue pretty well in16

our discussion, but I'll just recap how I17

think it meets the variance test in both18

cases.19

First of all, it is a unique -- it20

appears to be a unique lot in that it's odd21

shaped and it's landlocked, and there's no22
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alley access.1

Also, when we're looking at this,2

we're looking at not just the shape of the3

lot, but the fact that there is already a4

building on it, and when we look at those5

factors, I think if we just start with6

parking, that's really pretty easy since it is7

landlocked and it occupies almost the entire8

lot.  There's no space basically for a parking9

space, and in order to create a parking space,10

they would have to do curb cuts and make a11

location for it, and it would just be a12

tradeoff from the parking space that's already13

provided on the street.14

So there is no adverse impact from15

that,and there is a practical difficulty that16

arises out of the uniqueness of the property.17

Does anybody want to say anything18

about that particular variance before I go to19

the other one?20

COMMISSIONER TURNBULL:  Just to21

concur with you.22
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CHAIRPERSON MILLER:  Okay.  So we1

have the same unique features with respect to2

the rear yard.  We already have a building3

that doesn't comply with the rear yard4

requirement of a 15 foot setback, and so the5

Applicant is seeking to put a second floor on6

top of that.7

The Applicant is limited in its8

development of what he can do, to begin with,9

since there's already the first floor there10

and he was describing other scenarios where he11

would add higher stories in the front if he12

couldn't put the add in the back, and that13

would be, I think, contrary, is what he was14

saying, contrary to the urban fabric and would15

certainly require great expense.16

And so that meets the practical17

difficulty test.18

And then we examined whether there19

would be any adverse impact, and the Applicant20

stated that they would paint the building in21

a reflective color, in a light color.  Office22
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of Planning said that might actually increase1

the light to the building in the back.2

And it's in harmony with the3

zoning regulations and no adverse impact was4

really identified for putting that second5

story on.  The building in the back is higher6

than this building with the addition.  So7

there wouldn't be a question of blocking light8

for that reason.9

I think that about covers it for10

me.  Anything anyone want to add?11

(No response.)12

CHAIRPERSON MILLER:  Okay.  We did13

not get an ANC report, but we did hear14

testimony from the Applicant that they15

approved the project unanimously at a public16

meeting, and I don't believe we have anything17

in the record in opposition to this18

application.19

 So if there are no further20

comments --21

COMMISSIONER TURNBULL:  Madam22
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Chair, the only thing that you can say is that1

the existing building probably has an adverse2

effect on the neighborhood the way it is right3

now.  So any improvement would be welcome in4

the neighborhood, the way it is right now.5

CHAIRPERSON MILLER:  Oh, oh, oh.6

I see what you're saying.  This is an7

improvement.  Okay.8

Anything else?9

(No response.)10

CHAIRPERSON MILLER:  I don't know11

whether we're making a finding that it has an12

adverse impact, but okay.13

All those in favor say aye.14

(Chorus of ayes.)15

CHAIRPERSON MILLER:  All those16

opposed?17

(No response.)18

CHAIRPERSON MILLER:  All those19

abstaining?20

(No response.)21

CHAIRPERSON MILLER:  Would you22
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call the vote, please?1

MS. BAILEY:  Madam Chair, the vote2

is recorded as three-zero-two to grant the3

application.  Ms. Miller made the motion.  Mr.4

Turnbull seconded.  Mr. Dettman supported the5

motion.  Mr. Loud in support of the Zoning6

Commission, BZA member, is not present at this7

time, and it's granted as amended.8

And are we doing a summary order,9

Madam Chair?10

CHAIRPERSON MILLER:  Yes, I think11

that is the consensus of the Board.  There's12

no opposition in this case.  So it will be a13

summary order.14

MR. GOLDMAN:  Thank you very much15

for your time.16

CHAIRPERSON MILLER:  Okay.  Thank17

you very much.18

We're ready for the next case when19

you are, Ms. Bailey.20

MS. BAILEY:  Madam Chair, the next21

case is Application No. 17620 of Leon and22



318

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Peggy Robbins.  It is our understanding that1

relief was withdrawn from the lot occupancy2

requirements.  Therefore, the Applicant is3

requesting relief pursuant to 11 DCMR 3103.2,4

a variance from the rear yard requirements5

under Section 774, and a variance from the6

off-street parking requirements under7

Subsection 2101.1, to allow the construction8

of a three story mixed use building at9

premises 1383 through 1385 H Street, N.E.  The10

property is located in Square 1027 on Lot 846,11

and it is located in the H Street, N.E.12

Neighborhood Commercial Overlay, and it is13

zoned C-3-A.14

CHAIRPERSON MILLER:  Thank you.15

Will the parties please come16

forward?17

MR. ROBBINS:  Hi.18

CHAIRPERSON MILLER:  Good19

afternoon.  Would you introduce yourself for20

the record, please?21

MR. ROBBINS:  Sure.  Leon Robbins,22
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and I am the owner of the property and1

developing, asking for variances.2

CHAIRPERSON MILLER:  And is the3

ANC here in this case?  Why don't you come4

forward, too.  There's plenty of room.5

MR. RONNEBERG:  Good afternoon,6

Madam Chairman.  I'm Drew Ronneberg.  I'm with7

ANC-6A.8

CHAIRPERSON MILLER:  Are you the9

chair or no?10

MR. RONNEBERG:  No, I'm the11

chairman of economic development and zoning12

committee of ANC-6A.13

CHAIRPERSON MILLER:  Okay.14

MR. RONNEBERG:  I'm the authorized15

representative.  I'm authorized to represent16

ANC-6A in this case.17

CHAIRPERSON MILLER:  Okay, and18

where are you authorized?19

MR. RONNEBERG:  Our letter of20

support.21

CHAIRPERSON MILLER:  I want to22
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make sure we have that in the record.  What's1

the date of that letter?2

MR. RONNEBERG:  October 9th.3

CHAIRPERSON MILLER:  Okay.  For4

some reason we didn't have that record.  So5

that's why I was asking.  So okay.  We'll take6

a look at that.7

What you gave Ms. Bailey, it's an8

ANC report.  Does that reflect a resolution at9

a publicly noticed meeting?10

MR. RONNEBERG:  Yes, it does.11

CHAIRPERSON MILLER:  Okay.  Can12

you just -- since we don't have that document13

that we normally would have reviewed by now,14

was that in support?15

MR. RONNEBERG:  It's conditional16

support, yes.17

CHAIRPERSON MILLER:  Conditional18

support.  Okay.  Well, let me just make a few19

observations and then we can -- oh, you want20

to put your microphone on for a minute?  Thank21

you.22
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When we were looking at this, we1

weren't sure that we had an understanding of2

the specific relief that's being requested.3

So perhaps we could start with you, Mr.4

Robbins, and flagging exactly the relief, or5

we may be missing one of your documents.  I6

don't know.7

MR. ROBBINS:  I hope not.8

CHAIRPERSON MILLER:  I hope not,9

too, but we have a September 19th document.10

did you submit something after that?11

MR. ROBBINS:  I think I submitted12

everything on or around the 19th or 20th of13

September.14

CHAIRPERSON MILLER:  Okay.15

MR. ROBBINS:  I submitted the16

package with two letters from the Zoning17

Committee, and then there was the amended18

application, a short burden of proof, and a19

new set of drawings.20

CHAIRPERSON MILLER:  Okay.  I'll21

tell you what I have, and I have a feeling22
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that we may not have it all.  I have a1

September 19th, 2007 letter to the BZA, which2

is one page.3

MR. ROBBINS:  That was it.4

Originally the case, I had applied for three5

variances, and I believe we let two variances6

go.  We still wanted the variance for parking.7

The other variances were rear setback.  I8

don't even remember what the third one was.9

Lot occupancy.10

CHAIRPERSON MILLER:  Okay, but11

just so we know what you're seeking now, and12

as mentioned in this letter, okay, it's a13

variance for parking.14

MR. ROBBINS:  Correct.15

CHAIRPERSON MILLER:  I see that,16

variance for off-street parking requirement.17

MR. ROBBINS:  And then a special18

exception to increase the commercial FAR.  I19

believe it's 1.0 in the Arts District.  I20

think the property was a C-3-A, but because of21

the Arts overlay, I was only allowed to do one22
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level commercial, unless of course I was1

willing to put the second story commercial, a2

business that would go along with the Arts3

District overlay. 4

And there's a long list.  It's5

very easy, I think, to comply with.6

CHAIRPERSON MILLER:  Okay.  Now,7

let's be really specific here.  You want to8

increase the commercial FAR to what?9

MR. ROBBINS:  One, point, five.10

CHAIRPERSON MILLER:  To 1.5, and11

it sounds like there is a provision in the12

regulations that limits it to 1.0 from what13

you're saying.  Is that correct?14

MR. ROBBINS:  From what I15

understand -- maybe I could let the ANC16

address it better since --17

CHAIRPERSON MILLER:  Okay.  We'll18

go to the ANC, but I just want to make sure.19

It's your application.20

MR. ROBBINS:  Yes.21

CHAIRPERSON MILLER:  So we're just22
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trying to follow what you asked for, what you1

are asking for.2

MR. ROBBINS:  Well, I was told I3

couldn't put the second story office space up4

unless it was going to be for a business that5

was designated to fit within the Arts District6

Overlay, which they said was an exception, not7

a variance because the building or the area is8

zoned C-3-A.9

Am I saying this wrong?10

CHAIRPERSON MILLER:  Okay.  It11

sounds like you don't really know what you're12

seeking, like you know what you want to do,13

but you don't know what you need to do; is14

that it?15

MR. ROBBINS:  That would be pretty16

accurate.17

CHAIRPERSON MILLER:  And you think18

the ANC knows what you need to be asking for.19

So is that --20

MR. ROBBINS:  They were really21

thorough.  When I went before them, their22
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statement originally almost laid out a burden1

of proof for me with the lighting in the back2

for the rear setback.  They were so thorough3

that I kind of trusted them.4

I don't know.  We seem to have5

this worked out, although I know ultimately it6

is my responsibility.  I would have preferred7

to have somebody here representing me, but we8

didn't.  I thought I could pull this off9

myself, and I'm still going to give it a shot.10

CHAIRPERSON MILLER:  Okay.  Yeah,11

you're dealing with the H Street Overlay,12

which also encompasses the Neighborhood13

Commercial Overlay, and it is somewhat14

complicated.15

Yeah, the first thing is to figure16

out what you're seeking though, and usually I17

know if you had an attorney representing you,18

that would have been done.19

Also, you didn't talk to Office of20

Planning about what relief you needed?21

MR. ROBBINS:  I did speak to22
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Office of Planning.  I've been in contact a1

little bit with Stephen Rice and Derrick2

Woody, who is not in OP.  I believe he's in3

Economic Development.  And I've spoken to DOT4

with the parking issue, with the no curb cut.5

I've been kind of going to meetings for five6

years in the neighborhood as to what the7

community wanted in this space.8

It is a pretty complicated9

process.  At this point --10

CHAIRPERSON MILLER:  Okay.  I11

mean, it's good you've been working with the12

community, and you know, it's really good if13

you could put something there that the14

community would like, but when it comes before15

us, we also have to make sure you're in16

compliance with all of these regulations, and17

so we've got to know what we're looking at.18

Often we have a road map to begin19

with, you know, by the applicant, and at this20

point also we often have Office of Planning21

analyze all of the regulations that apply, and22
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in this case I'd like to ask Mr. Rice about1

this, but you know, for some reason something2

happened with their report so that we don't3

have that in front of us as well.4

Maybe we could talk to Mr. Rice5

now.  Do you want to weigh in on this?6

MR. RICE:  Thank you, Madam Chair.7

Stephen Rice, for the record.8

I'll back up because this is a9

case that was originally presented in, I10

think, June earlier this year, and it was11

postponed because Mr. Robbins wanted to work12

more with the ANC to get support hopefully.13

The Office of Planning did not14

receive any of his revision until Friday of15

last week because I think there was some sort16

of disconnect between the two offices.  So we17

didn't have a chance to specifically analyze18

the components of the zoning that is needed,19

relief as needed as far as zoning is20

concerned.21

However, we are somewhat familiar22
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with the project, but we just don't know.  We1

haven't had time to specifically put together2

the report because we didn't have the3

modifications in time.4

And, again, I don't know if that's5

Mr. Robbins' fault because he did submit his6

report to the Office of Zoning, but there was7

a disconnect somewhere.8

CHAIRPERSON MILLER:  And we'll9

turn to the ANC in a minute, too, but I know10

we've had one other H Street Overlay case, and11

it was quite extensive, looking at the design12

requirements and all of that kind of stuff.13

So you know, when we looked at this file14

there's like hardly anything in here.15

Of course, we didn't have the ANC16

report before, but now we do.  Well, let's17

hear from the ANC and then we can go from18

there.19

it seems like you've seen the20

plan, I guess, and you have analyzed it with21

respect to the regulations as you understand22
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them.1

MR. RONNEBERG:  Yes.2

CHAIRPERSON MILLER:  Okay.  I3

think then -- I mean, this is a little bit4

informal -- we usually go from the Applicant5

to the Office of Planning to the ANC, and we6

just did that in a very cursory way.  I'm not7

sure we're really going to get into everything8

here today.  It sounds like we need more9

addressing of the issues, but let me see.10

Just to stay in proper order, I think, Mr.11

Robbins, you were ready to defer to the others12

to explain the relief that you might need,13

which was my question to begin with.14

MR. ROBBINS:  They can do a better15

job.16

CHAIRPERSON MILLER:  Okay.  Mr.17

Rice, do you have any problem with us turning18

to the ANC at this point or did you want to19

add something more on this?20

MR. RICE:  I have no problem at21

all.  I do want to say that given more time,22
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the Office of Planning is very comfortable1

with doing the proper analysis, and I'm sure2

we -- on the surface, this is a great project.3

We think it will work.  We think it will meet4

what's required, but again, we don't know5

until, you know, we have the time to actually6

do the analysis.7

And I want that to be stated on8

the record.  So we will defer to the ANC.9

CHAIRPERSON MILLER:  Okay.  Yeah,10

okay.  that's what I was thinking.  It's not11

like you're prepared today to address all of12

the regulations involved, correct?13

MR. RICE:  That's correct.14

CHAIRPERSON MILLER:  Okay.15

Because usually, yeah, the reports from Office16

of Planning are quite thorough and well17

thought out, but anyway, we're all here.  So18

at this point why don't we hear from the ANC19

at least on this topic in general?20

MR. RONNEBERG:  Madam Chairman and21

Commissioners, my name is Drew Ronneberg.  I'm22
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the chair of the Economic Development and1

Zoning Committee and the authorized2

representative for this case.3

I'd like to go from maybe big4

picture to small picture.  What does this5

represent? 6

Well, it really represents what I7

consider good urban design and economic8

development along the H Street Corridor.  It's9

a very small lot.  Our ANC encourages the10

redevelopment of these small lots rather than11

large lot consolidation.12

So we're very please Mr. Robbins13

is willing to come in and develop what is a14

small lot.15

It also represents good urban16

design.  It's the kind of project we had17

imagined when the design guidelines were18

written for the H Street Overlay.19

What was presented to our20

committee was a little different.  I only saw21

the revised plans now, and I would like to get22
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someone to clarify whether he does need the1

rear lot requirement.  What was presented to2

us was basically 100 percent lot occupancy,3

and we consider this a very unusual case4

because like the last case, it's a landlocked5

property.  So if you're going to have parking,6

you're going to have a curb cut on H Street.7

We don't want that.  The plan doesn't want8

that.  We think that's a very easy sell to get9

a variance.10

The other concerns we had were if11

you're landlocked, you basically have this12

well behind the property that, you know,13

you're not blocking there in light of everyone14

else.  So these concerns are not really15

present.  So we don't have any problem with16

larger, above the 70 percent lot occupancy and17

the rear yard requirement because it's not18

impacting any neighbor.19

And really the last thing was the20

use requirement of the overlay.  In the Arts21

and Entertainment District there's only 1.022
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FAR of nonresidential use, and what we had1

discussed was to support a special exception2

to expand the nonresidential use for the3

second floor as long as that use complied with4

the encouraged uses of the Arts and5

Entertainment District of the overlay.6

So that, you know, the bottom --7

this is back when we represented 100 percent8

lot occupancy and we thought that the overlay9

allows any use, any approved use on the first10

floor, and then the second floor we were going11

to support a special exception for the12

commercial use restricted to one of the13

encouraged uses of the overlay.14

So that's really it.  We do have,15

once again, I think, from what we're seeing16

and what our ANC thinks, it's a great project.17

It shows that you can develop these small lots18

in a very attractive way, and Mr. Robbins,19

he's a businessman.  He's not a zoning guy,20

but there are some things the ANC would like21

to see on the record.22
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One is a little more extensive1

burden of proof so that we're crossing the Ts2

and dotting the Is, and the other one is point3

by point compliance with the H Street design4

guidelines.  In the 600 H case, it was Office5

of Planning's position that you had to show6

point by point compliance.  I had one from the7

Dreyfus case.  We're just asking for a8

sentence really about how it complies.9

In looking at the drawings, I10

think he complies with all of the11

architectural guidelines.  So it's really12

about just getting it on record so that as13

projects come these compliance documents are14

generated.  I think it would only take an hour15

or two hours to flesh out that document.16

So if there's any decisions, I17

would just say if any decisions are made, I'd18

like the record to be kept open for the19

submission of these documents and our chance20

to comment on them.21

CHAIRPERSON MILLER:  Thank you.22
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Okay.  Any other comments from1

Board members?2

COMMISSIONER TURNBULL:  Well, I3

guess I don't know how we vote on what we4

don't know we're voting on.5

CHAIRPERSON MILLER:  Okay, okay.6

Let me say this.  That was kind of an open7

question, but I really meant before we get8

into what we're going to do at this point.9

But let me suggest that, Mr.10

Robbins, this Board doesn't just like approve.11

I mean basically whenever we approve or deny,12

we're dealing with specific relief that's13

being sought, and so the Applicant has a14

burden to identify what relief it's seeking.15

Okay?16

So if you're seeking relief from17

the parking requirements, you have to say, you18

know, name the requirement, name the19

regulation that requires you to do something20

and then what type of relief you need from it.21

It's either a variance or a special exception,22
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and then why you meet the test to get that1

relief.2

Okay.  That's what the burden is3

for the Applicant.  We were kind of like we'd4

have to start going through the regulations5

ourselves and figuring out, well, gee, what6

relief does he need, and that's really not our7

job.8

Okay, and so that's number one.9

that's basic, and also with respect to the H10

Street overlay, as the ANC has said, there are11

specific guidelines for design, and according12

to the ANC, you know, you probably meet them,13

but we don't really know that unless you go14

and identify how your project meets them, and15

we have that before us.16

So we need that from you, and that17

is something that once you do that, the ANC18

should be served with it.  It should be19

written, and they can comment on that.20

And then the other thing that we21

need, I think, in order to proceed on this22
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case, as Mr. Rice was saying, is the Office of1

Planning's analysis.  They do the analysis of2

the same material, what relief you're seeking3

and how you can get that, and then they look4

at the guidelines.5

And so we have all of that before6

us, and then we can make our decision.  We can7

ask you questions about it or whatever like8

you saw in the previous case.9

So I think what we need to do is10

figure out how much time you need to do that,11

and Mr. Rice needs to do his part.  We're12

open.  I mean, it's your case.13

MR. ROBBINS:  I can go as fast as14

Mr. Rice.  So I'll let him set the time line.15

MR. RICE:  Well, I would need16

something from you before I can do my17

analysis.18

MR. ROBBINS:  Okay.19

MR. RICE:  I would need to know20

exactly what relief you are seeking.  So as21

soon as you can produce that to me, I could22
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start my analysis.1

MR. ROBBINS:  Fair enough.2

MR. RICE:  And once I get that,3

you know, it shouldn't take long.4

MR. ROBBINS:  Okay.5

CHAIRPERSON MILLER:  And we need6

some time for the ANC also to consider it7

before it comes back to us.  Okay.8

MR. ROBBINS:  Three weeks, would9

something like that be okay to get you10

everything?11

MR. RICE:  That's fine.  As soon12

as you can get it to me, I mean, I can start13

whenever I get it.14

MR. ROBBINS:  Got you.  Is that15

okay with the Board?16

CHAIRPERSON MILLER:  I'm not sure17

where you're at, but we're going to look at a18

next hearing date.19

MR. ROBBINS:  Okay.20

CHAIRPERSON MILLER:  But it21

sounded like you said you could provide Office22
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of Planning your documentation within three1

weeks; is that right?  A month?2

MR. ROBBINS:  I think three weeks.3

CHAIRPERSON MILLER:  You're4

running into Thanksgiving.  I don't know.5

MR. ROBBINS:  All right.  Let's6

say a month.7

CHAIRPERSON MILLER:  Okay.8

MR. ROBBINS:  Let's take the extra9

time so we get it right.10

CHAIRPERSON MILLER:  Yeah, you11

want to get it right this time.  Okay.12

MR. ROBBINS:  Third time's a13

charm.14

CHAIRPERSON MILLER:  Today is the15

13th.  Okay.  That would bring us to about16

December 11th, and then, Mr. Rice, how much17

time do you need to make your report?18

MR. RICE:  If I could have two19

weeks.20

CHAIRPERSON MILLER:  Two weeks.21

That's going to bring us to Christmas.22
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MR. RICE:  Because I don't have my1

schedule in front of me and --2

CHAIRPERSON MILLER:  That's okay.3

MR. RICE: -- I don't know which --4

you know, I just don't know what I have that5

week.6

CHAIRPERSON MILLER:  We also need7

some time for the ANC to get certainly -- Mr.8

Robbins, do you want Office of Planning as9

well?10

Okay.  I don't think we're going11

to have a hearing until next year.  So now12

we're into January, and we need to try to find13

a hearing date.  So bear with us.  We're going14

to look at our calendar now.15

(Pause in proceedings.)16

Okay.  We have an opening on17

January 15th.18

MR. ROBBINS:  Dr. King's birthday19

is --20

CHAIRPERSON MILLER:  It's a21

Tuesday here.22
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MR. ROBBINS:  So it's after --1

Martin Luther King's birthday, I think; is2

that right or is it the 19th?3

CHAIRPERSON MILLER:  I always4

thought it was on a Monday, but I'm not sure.5

MR. ROBBINS:  It is on a Monday.6

CHAIRPERSON MILLER:  Okay.  Then7

we don't have a problem because the 15th is a8

Tuesday.9

MR. MOY:  The 21st is the holiday,10

which is the Monday.  It's the Monday of11

January 21st.12

MR. ROBBINS:  Okay.  Very good.13

MR. MOY:  Martin Luther King.14

MR. ROBBINS:  So the 15th works.15

CHAIRPERSON MILLER:  Okay, good.16

Okay.  So let's set these dates now.  the17

hearing is going to be on the 15th, and then18

the two other dates are for the Office of19

Planning's report and -- well, the Office of20

Planning's report, the Applicant's burden of21

proof statement or prehearing statement, the22
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same kind of thing, your full statement, the1

relief you're seeking and the arguments for2

it.  3

Okay.  Did you say that was4

December 28th?5

MR. ROBBINS:  It was like a month.6

CHAIRPERSON MILLER:  Oh, it was a7

month.  December 11th.8

MR. ROBBINS:  It was a month, and9

then I think he wanted two weeks, which would10

put you at the 28th.11

CHAIRPERSON MILLER:  All right.12

Okay.  December 11th is for the Applicant's13

statement.  December 28th is Office of14

Planning report or do you need more time given15

that the hearing is on the 15th?16

MR. RICE:  OP's report is due a17

week before the hearing to the Office of18

Zoning?19

CHAIRPERSON MILLER:  Is that the20

norm?  We can move that up then.21

MR. RICE:  Yeah, so a week before22
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the 15th would be great.1

CHAIRPERSON MILLER:  Okay.  Let's2

do that.  That would be January 8th, and then3

the ANC report.4

MR. RONNEBERG:  I'd just recommend5

that Mr. Robbins give us his report at the6

same time he gives it to Office of Planning7

and we can write it quickly.  We can submit it8

within -- we can submit it within a few days9

of receiving it.  That's fine.10

CHAIRPERSON MILLER:  Okay.  Do you11

think you could submit it by the 8th, the12

Office of Planning's date?13

MR. RONNEBERG:  That would be14

fine.15

CHAIRPERSON MILLER:  Okay.16

Because, you know, we run into holidays and17

stuff there.  Okay.18

I just want to say that the ANC19

has asked that you give them a copy of your20

statement, brief, whatever we want to call it,21

when you give it to the Office of Planning.22
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I think we're also talking about your filing1

that with the Board at the same time.2

MR. ROBBINS:  Okay.3

CHAIRPERSON MILLER:  That will be4

your official statement, and normally since5

the ANC is a part in the case, so you would6

serve the ANC with anything that you're7

serving the Board with.  Okay?8

MR. ROBBINS:  Very good.9

CHAIRPERSON MILLER:  All right.10

Do you want to repeat the dates, Ms. Bailey?11

MS. BAILEY:  The Applicant is to12

provide the prehearing statement to the Office13

of Planning and the ANC by December 11th of14

2007.  The ANC and the office of Planning are15

to respond by January 8th, 2008, and the Board16

is scheduled to take this matter up the17

afternoon of January 15th, 2008.18

CHAIRPERSON MILLER:  Okay, great.19

I just want to say though that the ANC and20

Office of Planning will submit their reports.21

They're not necessarily responses to the22
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prehearing statement. 1

Okay.  Good.  Any questions about2

that?3

(No response.)4

CHAIRPERSON MILLER:  Okay.  Any5

questions, comments?  Board members, anything6

else you want to say?7

(No response.)8

CHAIRPERSON MILLER:  Okay.  So I9

expect that you'll be consulting with the10

Office of Planning.  Okay.  Good.  Okay then.11

I guess we're set.12

Have a happy holidays.13

MR. ROBBINS:  Thank you.  Same to14

you.15

CHAIRPERSON MILLER:  Okay.  Thank16

you.17

We're ready for the next case when18

you are, Ms. Bailey.19

MS. BAILEY:  Madam Chair, the last20

case of the day is Application No. 17637.21

this is the application of Simon and Robyn22
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Hinson-Jones, pursuant to 11 DCMR 3103.2, for1

a variance from the lot occupancy requirements2

under Section 43, a variance from the rear3

yard requirements under Subsection 404, a4

variance from the court requirements under5

Section 406, and a variance from the6

nonconforming structure provisions under7

Section 2001.3, to allow an addition to an8

existing single family row dwelling in the9

CAP?R-4 District at premises 320 South10

Carolina Avenue, S.E., Square 794, Lot 13.11

There are requests for party12

status in this application, Madam Chair.13

CHAIRPERSON MILLER:  Good14

afternoon.  Would you introduce yourself for15

the record, please?16

MS. HINSON-JONES:  My name is17

Robyn Hinson-Jones, and my husband, Simon18

Hinson-Jones, and I are the owners of 32019

South Carolina Avenue, S.E.20

CHAIRPERSON MILLER:  Okay.21

MR. HINSON-JONES:  Good afternoon.22
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My name is Simon Hinson-Jones.  I'm a co-owner1

with my wife Robyn.2

MR. CONNORS:  Good afternoon.  My3

name is Dennis Connors, and I'm the architect4

for Robyn and Simon.5

CHAIRPERSON MILLER:  When we last6

looked at this case there was, I believe, some7

interest in party status.  Is anyone here?8

Okay.  Why don't you come forward9

at this time then?  Would you introduce10

yourself for the record, please?11

MR. MARX:  Good afternoon.  My12

name is Jeffrey Marx, 322 South Carolina13

Avenue, S.E.14

CHAIRPERSON MILLER:  And is Alison15

Igoe here?  Is that her name?  I don't see16

her.17

MR. MARX:  I don't believe so.  I18

don't know that person personally.  I've just19

received some E-mail back and forth the last20

few days that was copied to me, but I don't21

actually know who that person is.22
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I also received some E-mail1

correspondence from a woman named Tanya, who2

apparently is in Bangladesh at the moment, who3

is another neighbor, I believe, behind from4

the house.  Again, I don't know that person5

other than I don't even know how she tracked6

me down, but I received an E-mail from her as7

well.  So that's the only two names that I'm8

familiar with that you might be looking at.9

CHAIRPERSON MILLER:  right.10

MR. MARX:  I believe one of them11

sent you a letter apparently.12

CHAIRPERSON MILLER:  Exactly.13

Yeah, I'm looking at a letter dated November14

13th, 2007, from Tanya.  Oh, I remember Tanya,15

right.  We always refer to her as Tanya16

because she has a very long last name.  Okay.17

MR. MARX:  Yeah.  I wasn't going18

to try to do the last name either.19

CHAIRPERSON MILLER:  Right.  I20

remember her now.  Okay.  Yeah, she was saying21

that she authorized you to represent her at22
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the hearing.1

Did you see that letter?2

MR. MARX:  I did.  Certainly I'll3

make whatever comments I can based on what she4

wrote, but I'm new to this process and5

certainly wouldn't be comfortable formally6

representing someone, but I'm happy to share7

with you all what she may have already shared8

with you already.9

CHAIRPERSON MILLER:  Okay.  I10

think you did, but since this case has been11

continued, I don't have my fingers on it, but12

did you fill out a party status application?13

MR. MARX:  I did, yes, ma'am.14

CHAIRPERSON MILLER:  Okay.  Well,15

while we're looking for it, though others may16

have it right in front of them, can you17

summarize why we should grant you party18

status, what the impact on your property would19

be if this application is approved and how it20

is different from that of the general public?21

MR. MARX:  I'm the next door22
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neighbor.  Well, I should say one of two next1

door neighbors.  These are row houses.  So2

they're connecting.  So there's one on each3

side of 320.  4

I believe I explained it in the5

form which you may now have in front of you.6

I'm not sure.  If you want to take a look at7

that or if you want me to elaborate on8

anything I'm happy to, but it's probably9

pretty self-explanatory I would think.10

CHAIRPERSON MILLER:  Okay.  I11

mean, often the fact that you're a next door12

neighbor means that you're likely to be13

impacted more than others.14

MR. MARX:  Right.15

CHAIRPERSON MILLER:  Let me just16

look.  It says issues include but are not17

limited to air and light, privacy, how18

proposed construction would affect zone plan19

and how the impact, look of the street, front,20

and rear alley, also potential issues with21

party wall and adjoining roof spaces.22
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Okay.  Let's start with, if you1

can -- I mean, I know if we grant you party2

status you're going to make your case there.3

MR. MARX:  Right.4

CHAIRPERSON MILLER:  But it's5

almost like a proffer.6

MR. MARX:  Oh, okay.7

CHAIRPERSON MILLER:  But how would8

it affect your air and light or privacy?9

MR. MARX:  Okay.  If I may first10

just -- because I don't understand this11

process, never having been here, this isn't12

actually me.  I kind of prepared some things13

to share with you, but you're saying don't do14

all of that now.  Just kind of give a simple15

-- the biggest points, I guess, in terms of16

the direct impact other than the overall,17

which I would discuss if granted party status18

would be air and light, privacy.  Privacy is19

a real big concern for me, dealing with20

windows of mine on that side.21

And then I'm not familiar with the22
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technical term.  I believe it's been called a1

dogleg, which is the space between my house,2

part of my house, and 320, and that's where I3

have windows that open up on that.  It would4

be directly impacted both in terms of air and5

light, and very much so in terms of privacy6

both for a bathroom and a bedroom.7

CHAIRPERSON MILLER:  Okay.8

MR. MARX:  Again, with the9

understanding, please, I have much more detail10

on that if you choose to.11

CHAIRPERSON MILLER:  Exactly,12

exactly.13

MR. MARX:  Okay. 14

CHAIRPERSON MILLER:  Do other15

Board members have questions?16

BOARD MEMBER DETTMAN:  Not at this17

time.18

CHAIRPERSON MILLER:  Is the19

Applicant opposed to granting party status to20

Mr. Marx?21

MS. HINSON-JONES:  No, we're not22
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opposed.1

CHAIRPERSON MILLER:  Okay, okay.2

I think I've heard enough to see how you would3

be distinctly impacted or might be distinctly4

impacted.  So I would be in favor of granting5

party status.6

Okay.  So let me ask you one other7

question.  Just to make sure, the people who8

don't come to our hearings on a regular basis9

don't necessarily know all of these terms that10

we are using, okay, and party status allows11

you to not only present testimony, but cross12

examine witnesses and submit filings, et13

cetera, as opposed to just presenting14

testimony.  So sometimes people who all they15

really want to do is present testimony don't16

need party status.17

MR. MARX:  Okay.18

CHAIRPERSON MILLER:  Do you have19

in mind party status so that you can20

participate --21

MR. MARX:  I was not aware of what22
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you just explained, but with that in mind, I1

would still appreciate that party status if2

it's still available because, as you're3

saying, that would then allow me to ask4

questions where otherwise I might not be5

allowed to.6

CHAIRPERSON MILLER:  That's7

correct.8

MR. MARX:  I would appreciate9

that, yes.10

CHAIRPERSON MILLER:  Okay.  Well,11

then this Board is prepared to grant you party12

status because we find that you fall in that13

category of being distinctly potentially14

impacted different from the rest of the15

public.16

MR. MARX:  Okay.17

CHAIRPERSON MILLER:  Okay.  So18

what will happen is we're going to hear from19

the Applicant right now and then you'll have20

an opportunity to cross examine any witnesses.21

MR. MARX:  Okay.22
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CHAIRPERSON MILLER:  And we'll1

call you back for that.2

MR. MARX:  Do I stay here?3

CHAIRPERSON MILLER:  Actually4

there's room at the table.  You can or you --5

MR. MARX:  Okay.  Just so I can6

see the charts maybe when they're --7

CHAIRPERSON MILLER:  That's fine.8

MR. MARX:  Okay.9

CHAIRPERSON MILLER:  And they'll10

say we're going to be pulling up these11

witnesses, but I don't see that happening.12

MR. MARX:  Okay.  I will be happy13

to excuse myself if someone needs the chair.14

CHAIRPERSON MILLER:  Okay.15

MR. MARX:  Thank you.16

CHAIRPERSON MILLER:  All right.17

Then we're ready to hear from the Applicant.18

You can present your case at this point.19

MS. HINSON-JONES:  Okay.  My20

husband, Simon, and I have been the owners of21

320 South Carolina Avenue for 23 years now,22
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and a lot has changed in that time.  For1

example, from our bedroom windows now, we can2

look across the Southwest Freeway and see 113

and 13 story buildings going up in the new4

construction in Southeast.5

Another thing that has changed6

during that time is that I am close to7

retirement.  So I'll be spending a lot more8

time in the house when that happens next9

September, and my husband has been a full-time10

student at the Corcoran School of Art and11

Design.  He's in his fourth year now, and he12

will be graduating in May.13

So we very much would like him to14

be able to create his art from home.  He15

paints, and therefore, we came to the16

realization that we would need another room17

that would serve as an artist studio for him18

to paint.  So that's how we got to the point19

of asking for permission to add onto our20

house.21

We very much love living on22
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Capitol Hill, and we want to stay in our1

house.  We think it's a terrific neighborhood,2

and so rather than go someplace else, we hope3

that we'll be allowed to make some changes.4

I think at this point our5

architect, Dennis Connors, might want to say6

a few words and explain what we hope to do in7

terms of getting variances.8

CHAIRPERSON MILLER:  Just before9

you go on, Ms. Bailey came over to bring10

something to my attention, and I just think I11

probably just should address it right now.  We12

did have a request originally for party status13

from Tanya and then we got this letter because14

she's in Bangladesh, asking Mr. Marx to15

represent her interests.16

So just for the record, I want to17

say that I'll ask the Board if they concur.18

We're not granting Tanya party status because19

she can't participate in the proceeding.20

She's not here, and I think that Mr. Marx, if21

I'm correct, is not totally comfortable in22
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necessarily representing her interests and1

that he's going to be representing his2

interests, and to the extent that it overlaps3

with hers, that will be represented, but not4

in an official way; is that correct?  Just so5

we get this right on the record.6

MR. MARX:  In summary, yes, but7

there's actually another little piece to that,8

which is, again, having never met Tanya, I9

don't know her, but she did ask me to do this10

by E-mail.  I did respond to her by E-mail11

saying it wouldn't be my first choice.  I'd12

prefer that she have either a lawyer or13

someone else who would specifically represent14

her, but that if it's something she's asking15

because she can't do that and if it's16

something that's even allowable, then I would17

do that.18

So that's what I communicated back19

to her.  So I don't want to give an impression20

to you all that's different than what I E-21

mailed with her, but obviously I don't even22
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know if it's something that you all allow.1

So that's the communication I had2

with her by E-mail, having never met her or3

talked to her by telephone or anything.4

MR. CONNORS:  Plus, I'd like to5

speak for Simon and Robyn.  I, too, am6

uncomfortable with this because I was never7

notified of that representation, and although8

per the last hearing when we showed up to9

request postponement, I was aware of Mr.10

Marx's party status filing because he did file11

on time, and Ms. Tanya, she did not file on12

time even for that last meeting, and plus we13

did allow that party status and I did copy14

both Mr. Marx and Tanya with the revisions as15

per my understanding of party status, is we16

communicate during the process.  So she never17

communicated with me, and per the first Board18

hearing she had been saying some things that19

were unfortunately not true about being20

notified, about the community being notified,21

about all sorts of things regarding that22
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status.1

CHAIRPERSON MILLER:  Okay, and do2

we even have an application from her in3

writing?  I didn't see it in my file.4

MS. BAILEY:  Yes, Madam Chair, we5

do have.6

CHAIRPERSON MILLER:  We do?7

MS. BAILEY:  Yes, ma'am.8

CHAIRPERSON MILLER:  What exhibit9

is it?  Does the letter that just came in ask10

that?11

Okay.  If that's the case, I don't12

think we also have enough information as to13

how she's impacted even.14

MS. HINSON-JONES:  Well, and I15

would like to add one more thing about Tanya,16

which is she moved to Bangladesh.  I mean,17

it's not as though she's coming back next18

week, and I think that's relevant.19

CHAIRPERSON MILLER:  Okay.  I20

think there are enough problems with this21

application.22
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MR. MARX:  Madam Chair.1

CHAIRPERSON MILLER:  Yes.2

MR. MARX:  If I may just for the3

record, that's not what she communicated to4

me.  She communicated in writing to me that5

she'll be back here in December.  I have no6

idea whether that's true or not, but that's7

what was communicated to me by the E-mail.  So8

I don't know.9

(Pause in proceedings.)10

CHAIRPERSON MILLER:  Okay.  this11

is what I would like to say and then suggest.12

We do have a letter from her dated July 11th,13

2007, in which she seems to put in writing her14

concerns about this application, and what I15

would suggest is that we -- this is in our16

record and we would consider this as17

testimony, and we will consider her points18

here, but that she not be granted party19

status.  She's not here to participate and20

that's basically what party status does, and21

there are just too many questions surrounding22
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her application.1

Okay.  I'm sorry to interrupt you.2

It was something that I guess we needed to get3

resolved on the record.4

MR. CONNORS:  Robyn asked if it5

would be okay if she turns the presentation6

over to me.  We haven't had a chance to7

present the project yet.  Is that the next8

process?9

CHAIRPERSON MILLER:  Absolutely.10

I mean it's the Applicant's time to present11

the case in any way you want to present it.12

MR. CONNORS:  Sure.  I'll start by13

saying that we've clarified many times and14

it's in our application right on the forms,15

120 and, I think, 135, that really the only16

variance that we're seeking is 2001.3, which17

is adding to a nonconforming structure in a18

conforming use.  19

The three items which are the rear20

yard, the nonconforming court, and the lot21

occupancy, those are all pursuant to that22
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section.  So we are not intending to change1

any of those existing conditions.2

When I started working with Robyn3

and Simon, I agreed to take on this project if4

we tackled two concerns, one, that we'd be5

going in front of the Historic Board and we6

would be complying to the site line7

requirements of that Board, but also that we8

first immediately go to the Zoning9

Administrator's office and clarify  whether10

this was a special exception or a variance.11

After assessing the house and12

knowing that since the courts, which is less13

than approximately four feet wide, that court14

counts as lot coverage, which pushes their15

house up to approximately 70.5 percent lot16

occupancy, if that court did conform or if the17

rear yard conformed or any of these other18

things conformed, their house would be19

somewhere around 64 percent or so.20

But that being said, their house21

is one of seven houses along South Carolina22
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that were built on this block only as two1

stories.  The surrounding houses, most of2

which have some sort of English basement or3

some sort of rear garage structure or other4

things; so this house is one of seven that are5

unique.6

But even to elaborate further,7

their house, 320, and Mr. Marx's house, 322,8

are two of the only properties that are going9

above the 70 percent lot occupancy with this10

existing two-story condition and have these11

other factors regarding the rear yard, the12

doglegs and so on.  13

I provided in the application an14

old survey of the whole square.  It's on a15

yellow paper with all the different lots.  I16

don't know if the Board has that.  it was from17

a long time ago, but what you'll see is the18

further west you go on South Carolina the lots19

get bigger.20

Simon and Robyn's lot, it's at21

about 1100 square feet, which is significantly22



365

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

under the 1800 square feet minimum.  Their1

house is slightly narrow, 17 feet, but the2

real problem is the depth.  The depth of the3

property is between 64 and 67 feet.  So their4

existing house is or their existing yard is5

more or less the size of some of the houses on6

Capitol Hill as far as the depth goes, and the7

unique aspect about their existing structure8

is that the whole back of their house is taken9

up by kitchen space and by bathroom space.  So10

their existing house only has approximately11

one usable bedroom, one usable bathroom.12

We've looked at other ways of13

adding onto their house, and the only14

conclusion is to go up and put a partial third15

story on the house.  so in the course of the16

last several months since February, we have17

worked with the ANC, with the historic staff,18

Historic Board.  The ANC has supported this19

project, I believe, in something like a seven20

to one or six to one -- oh, seven to zero in21

favor vote.  Historic Board approved the22
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design knowing that even sine our original1

presentation we have substantially reduced the2

size of this proposed addition.3

We've sat back not only from the4

front to provide complete invisibility, but5

we've set back from the rear an additional six6

feet.7

There's probably a lot more to go8

over, but I don't know if the Board is taking9

all of this in.  Okay.10

CHAIRPERSON MILLER:  Well, all the11

ways in which it's nonconforming, are any of12

the nonconformities being increased, affected,13

or is it just an addition is being done --14

MR. CONNORS:  No.15

CHAIRPERSON MILLER:  -- and those16

nonconformities just exist right now?17

MR. CONNORS:  Right, right.  The18

addition is being done.  The nonconformities19

are remaining the same, unchanged, and in20

fact, I think in the Office of Planning's21

report it is key to note that we are not22
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exceeding the FAR of the Capitol Hill Overlay,1

which is 1.8.2

By adding the minute amount of3

space, 300 square feet, on this project, we4

are still only going up to -- I don't have the5

exact figure in front of me -- but something6

like 1.68 FAR compared to the existing lot,7

and the proposed addition is not having8

windows that are facing any of the neighbors'9

properties.  It's not blocking any openings of10

the neighbors' properties.11

The way the houses are located is12

they all have the same dogleg, one after13

another, so each dogleg logs at a blank wall14

of the neighbor's house.  If these were15

mirrored sort of like a butterfly format,16

which is also common in Capitol Hill, then,17

yes, there would be possible concern about18

blocking a window or something.19

We've looked into -- it's a very20

unusual block, too, because for whatever21

reason, South Carolina was planned almost as22
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a major boulevard there.  Well, it's a very1

small, intimate street.  There's not a lot of2

traffic, and yet the front yards are almost 403

feet wide or even more so, and the way these4

houses are built in particular is that their5

rear yard is higher than their front yard,6

which is a little strange.7

So, for instance, if Simon and8

Robyn were to entertain the idea of building9

on the rear first level or underpinning, we'd10

have to deal with the existing drainage11

problems they already have, and it's one thing12

to underpin a house that has a crawl space13

where you can only remove maybe four feet of14

earth or something to build a normal basement,15

but this is a case where they'd have to dig16

down probably about ten or 12 feet to underpin17

a basement.18

The rest of the surrounding block,19

too, some of these basement levels are20

considerably higher than four feet above21

grade.  Some of these especially on E Street22
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and on the northeast corner of South Carolina,1

they're almost walk-out basements.  So there2

are a lot of houses on this block that are3

practically three stories already, and there4

is one existing building on E Street that is5

three story buildings above what I believe is6

some sort of basement structure.7

So I don't see how adding a small8

partial third story would be detrimental to9

the height or the views of the surrounding10

block.11

CHAIRPERSON MILLER:  Do you want12

to go through the three tests for the13

variance, that being the uniqueness of the14

property and how that uniqueness gives rise to15

practical difficulty in complying with the16

regulations?17

MR. CONNORS:  Sure.  I think I18

already went through.  There are many factors19

that create the uniqueness.  One is the size20

of the lot, width of the lot, depth of the21

lot, the fact that the rear yard is angled and22
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then specifically the way the house was built1

in the first place.  The entire back of the2

house is used as kitchen and bathroom.  I've3

never seen a house like this.  I don't know if4

all the house -- I don't know if Mr. Marx's5

house is like that as well.  I don't really6

know, but the existing kitchen i Simon and7

Robyn's house is barely enough space for two8

people to be in there at once, and the middle9

-- they have on their second floor a middle10

room.  That middle room is almost primarily11

taken up by existing flues and chimneys that12

are common to these old houses.13

So you're looking at a house that14

really has one usable bedroom, one usable15

bathroom, and that's about it on a primarily16

undersized lot, and the existing placement of17

the house on the site, the fact that the rear18

yard is higher than the front yard makes it19

difficult for them to do anything else.20

There's already a drainage problem in their21

existing courtyard right now.22
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CHAIRPERSON MILLER:  Okay.  Let's1

just back up for a minute.  the size of the2

lot that you say is one of the unique factors.3

MR. CONNORS:  Right,4

CHAIRPERSON MILLER:  In5

particular, the width and the depth, how6

unique is it?  I mean, how is it unique7

compared to what?  Is it the same as seven8

other houses, but they're the only seven9

houses on the Hill or is it different from all10

these other houses?11

We need the context to evaluate12

it.13

MR. CONNORS:  Sure.  The seven14

houses that are part of this group on that15

block, they all deal with that angled alley in16

the rear to some fashion.  The properties to17

the west of Simon and Robyn's all are bigger18

because the alley is getting further away from19

their house, if you can follow, and that block20

square map that I provided shows this a little21

bit.22
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And then the alley keeps getting1

closer and closer if you move east.  Well,2

Simon's house and Mr. Marx's house are both3

two of the only properties that are over the4

70 percent lot occupancy and have this5

encroaching alley.  The rest of the houses on6

that block all seem to conform.  either they7

have bigger yards or there are smaller8

footprints.9

The houses that are to the east,10

the group of taller houses, they have no11

doglegs at all.  They have a flat back and12

they're three stories.  So they have a normal13

size yard and they've dealt with the lot in a14

sensible fashion.15

CHAIRPERSON MILLER:  Okay.  So are16

you saying that your house is unique like Mr.17

Marx's?  That those two houses are unique of18

the houses on the block, of the seven houses?19

MR. CONNORS:  Right.20

CHAIRPERSON MILLER:  Seven houses21

on the block, same thing?22
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MR. CONNORS:  I think that the1

seven houses on the block are more unique than2

all the other houses, and of those seven 3203

and 322 are the most unique.4

Sure, the question is how unique5

is unique.  I think, you know, it gets to a6

point where, right, there are a lot of7

different situations all on Capitol Hill, but8

as far as this particular house, I haven't9

seen some of the things.  I've seen doglegs10

that are under the six feet norm, but I've11

never seen a dogleg that is less than four12

feet, and that is three times its width.  I've13

never seen a house that has the entire back of14

the house just used for kitchen and bathroom.15

It makes no planning sense.16

COMMISSIONER TURNBULL:  Looking at17

your Drawing No. 8, Plan No. 8, just for18

clarification, Mr. Marx's house is to the19

right or the left of the Applicant's house?20

MR. CONNORS:  If you're looking at21

the drawing, it's to the right.22
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COMMISSIONER TURNBULL:  to the1

right.  So he has a dogleg.  He's the one2

showing the dogleg also then with this one3

here.4

MR. CONNORS:  Right.  Excuse me.5

All seven of the houses have doglegs, but if6

you see the neighbor to the left --7

COMMISSIONER TURNBULL:  He looks a8

little shorter.9

MR. CONNORS:  Yeah, that's the10

thing.  For whatever reason, the strong thing11

about this lot is all of the houses, even12

though they look the same from the front, a13

lot of them vary on the back.  They're not14

built in a straight line, and the neighbor to15

the left, they're back some.  they have a16

larger property, and they haven't been built17

out as far, but that neighbor, there's a blank18

wall, no windows facing Simon and Robyn's19

court.20

Similarly, on Simon and Robyn's21

house there are no windows facing into Mr.22
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Marx's court.1

COMMISSIONER TURNBULL:  There's no2

window?3

MR. CONNORS:  Not on Simon and4

Robyn's house, no.5

COMMISSIONER TURNBULL:  Okay.6

Thank you.7

CHAIRPERSON MILLER:  Okay.  I just8

want to get the facts right.  These two houses9

are more unique because they exceed the 7010

percent lot occupancy, and they're on this11

alley; is that right?12

MR. CONNORS:  Their yards are not13

as deep as the rest of the block.  they have14

no basements, and their lots are primarily15

undersized, yes.16

CHAIRPERSON MILLER:  And the seven17

houses are unique because what?18

MR. CONNORS:  They are all lower.19

They're not as tall as the other surrounding20

houses, and they all have no basements.  And21

of those seven houses, I don't think -- I'm22
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trying to think.  I'm not sure that any of1

those seven houses have garages as well.  It's2

mostly the other houses surrounding the block3

that they have garages and sleeping porches4

and other things like that.5

CHAIRPERSON MILLER:  Okay.  Now,6

do you want to say how these particular7

conditions lead to the practical difficulty of8

complying with the regulation?9

MR. CONNORS:  Well, the practical10

difficulty is that they can't in a reasonable11

fashion maximize the FAR of their property,12

and even to have a usable house for them to13

retire in, they would have to essentially gut14

their entire existing house without adding15

anything to have a reasonable space.16

CHAIRPERSON MILLER:  Well, it17

sounds that way because what I understand you18

to say is that the addition that's being19

proposed here meets all of the zoning20

requirements and you would not need relief but21

for the fact of the existing conditions so22
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that anything you would do would trigger the1

variance; is that correct?2

MR. CONNORS:  Right, and that's3

why I encouraged the clients to go with me in4

the beginning of the process to the Zoning5

Administrator's office and talk this through,6

and it's a difficult pill to swallow for7

clients, but it's not only do you have this,8

but then you have to because you're in the9

historic district, you have to go meet all of10

the tests of the Historic Board.11

And I can tell you during the12

process of the historic review, after some of13

the comments from the neighbors and from, I14

think, maybe the ANC didn't say it.  I don't15

know.  Maybe it was the Capitol Hill16

Restoration Society said it, about towering17

over the alley or something like that, which18

I still don't agree with that concept as19

towering, but Simon suggested to set back the20

third floor addition three feet.  The Historic21

Board took that and said, well, three feet22
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seems like a good idea.  How about setting it1

back six feet.2

So you can see the architects have3

made every concession to address those4

concerns with the Historic Board to both5

comply with the addition as seen from the6

front and the addition as seen from the back.7

MS. HINSON-JONES:  May I add8

something on the subject of uniqueness?9

CHAIRPERSON MILLER:  Could I ask10

you if you wouldn't mind holding that11

question --12

MS. HINSON-JONES:  Sure.13

CHAIRPERSON MILLER:  -- only14

because I think we need to take a five-minute15

break.  Okay?  So we'll pick it up with that16

question when we get back.17

Thank you.18

(Whereupon, the foregoing matter19

went off the record at 5:27 p.m.20

and went back on the record at21

5:40 p.m.)22
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CHAIRPERSON MILLER:  Okay.  We're1

back on the record, and we're going to pick up2

with the show of uniqueness again; is that3

correct?4

MR. CONNORS:  Yes, and I can5

continue to add upon that.  I'd like to6

clarify what I said about the seven houses and7

why these two are unique compared to the rest.8

Three, eighteen, 320, which is Simon and9

Robyn's, and 322, all are the original10

unmodified houses.  The rest of the seven have11

been modified in some shape or form.  The ones12

to the west of Mr. Marx have all been added to13

out back substantially, and because of their14

lot size, I assure you that they are exceeding15

FAR for the zone as it is right now.16

And then the west of 318, also17

those have been modified as well.  Now, I18

would, again, point out that on the plan that19

Mr. Turnbull pointed out to Number 8, the20

neighbor's house at 318 has a larger lot, and21

it also has a smaller house.  The back of the22
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house is set back further, has a larger yard.1

So that's how I came to the conclusion then on2

this.3

I didn't draw every single house4

on the entire block, but that's how I've come5

ot the conclusion that 320, the Simon and6

Robyn's, and 322 are unique, specifically7

unique of the seven on the block.8

And the pictures specifically on9

page 3 are very telling, I believe.10

CHAIRPERSON MILLER:  Wait.  Could11

you tell me what document you're referring to,12

where the pictures are and everything?13

Especially helpful for the transcript.14

MR. CONNORS:  Yes.  Page 3.15

CHAIRPERSON MILLER:  Page 3 of16

what?17

MR. CONNORS:  Of the packet that18

was submitted, the original packet.  Yes,19

thank you.  The board that's up there with20

Simon right now.21

I hope the Board still has the22
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original packet.  I sent the revisions from1

the Historic Board, but I didn't resubmit the2

existing conditions.3

CHAIRPERSON MILLER:  I'm sure the4

Board -- we certainly have it in our official5

record, but when you refer to the packet, does6

it have --7

MR. CONNORS:  A date?8

CHAIRPERSON MILLER:  -- a receive9

date?10

MR. CONNORS:  February 22nd.  It11

has a title sheet with the BZA application for12

a variance on it, and a Google map of the13

square.14

The Chairperson is allowed to have15

mine if --16

CHAIRPERSON MILLER:  I have it17

now.  We understand that it's Exhibit 7.18

Synergy Design, February 22nd, 2007.19

MR. CONNORS:  Yes.20

CHAIRPERSON MILLER:  Okay.21

MR. CONNORS:  Oh, okay.  I didn't22
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know the exhibit number.1

CHAIRPERSON MILLER:  Okay.2

MR. CONNORS:  Page 3.  You can see3

that the top left picture standing in what is4

the knuckle of the alley, there's kind of a5

strange turnaround in the alley, and to the6

right of that it shows one of the three story7

buildings on E Street, and it also shows the8

upper left building again.  It shows the9

greenhouse, which is, I think, 316 or10

something like that.  That house has been11

added to.12

And then the next house over,13

which is 318, that house is set back from the14

green house.  Why I don't know.  And then the15

next house after that, next to what looks like16

it's next to the telephone pole.  That's Simon17

and Robyn's house, and then if you look deeper18

into the alley you start to see a white19

structure hanging off the next house over.  So20

the bottom middle picture shows looking from21

the other direction those houses that have22
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already been added to.1

So the alley is kind of a chaotic2

mishmash of elements all over the place.  Some3

of the houses on E Street, they have garages4

and then they have decks on top of the5

garages.  Some of them have porches that have6

been closed.  Some don't, but that one picture7

if you see where Simon and Robyn's house is8

and adjacent to the houses behind them, their9

house is nowhere even near close to the houses10

to the north.  The alley widens and then it11

narrows again.12

And sure, Simon and Robyn's13

backyard is only about 20 feet average and14

then the alley is ten feet, but when people15

are saying their house is 40 feet away from16

their house, it's 40 feet away from their17

garage or from their porch.  It's not from18

their house.19

(Pause in proceedings.)20

CHAIRPERSON MILLER:  Okay.  So21

you're finished on that topic, and you went22
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through practical difficulty.1

MR. CONNORS:  Right.2

CHAIRPERSON MILLER:  I'm not sure3

if you addressed no adverse impact.4

MR. CONNORS:  No, well, it has5

already been approved by the Historic Board,6

and the approval by the Historic Board says7

that the client has done every effort possible8

to make -- what's the correct word? -- not9

prevent that adverse effect because the10

structure itself is set back not only from the11

front, but it's also set from the back and12

it's not exceeding the height.  It's not13

exceeding any of the major defining components14

of the zone, which is the FAR and height,15

stories, other issues.  It's not affecting16

parking or any of the other I would say major17

items of the intent of zoning.18

CHAIRPERSON MILLER:  Okay.  Light19

and air and privacy are major items in zoning.20

Do you want to address that?21

MR. CONNORS:  Right.  Well, again,22
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not blocking any existing windows, the1

courtyards all have blank walls.  So the2

windows that are within these nonconforming3

courts look at a blank wall.4

The addition will not have windows5

that will look onto other neighbors'6

properties, and as far as light goes, we've7

gone to the extra measure of setting the back8

of the addition six feet from the back.  So9

you can see in some of these pictures, I10

think, on page 2 and 3 the alley views.11

I purposely took these pictures in12

the middle of winter when light is at the13

extreme around noontime, and the existing14

houses are not casting shadows beyond the15

alley.  Adding a six foot tall addition will16

not be casting shadows that will block out the17

light of neighboring properties.18

CHAIRPERSON MILLER:  Could I just19

ask you one more time?20

MR. CONNORS:  Sure.21

CHAIRPERSON MILLER:  How do we22
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know that it won't cast shadows on neighboring1

property?  I think you just said something to2

that effect, but I didn't --3

MR. CONNORS:  Oh, well, if you can4

see some of these pictures here, these are5

taken in the middle of winter, around6

noontime.  That's the most extreme condition,7

and the existing houses are casting shadows8

onto themselves and in their yards of the9

houses along South Carolina.  The shadows of10

the houses or the fences or whatever of South11

Carolina are not even crossing the existing12

alley.13

Adding a six foot -- and if you14

look at the building sections which are on15

page 6 and 7 of the proposed -- well, you'll16

have to look to the revised building sections17

that I've sent that show the proper setback on18

June 20.  That will cast a shadow onto their19

existing house.20

Furthermore, if you look -- and,21

again, this was taken in the wintertime, but22
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in the summertime this alley has several large1

trees that are in some cases right in the2

backyard, and the trees are casting bigger3

shadows than the houses.4

I think in some of our views, some5

of our sight line views that we provided, I6

think you can see we're looking directly at7

trees.8

Page 7 of the original9

application, the rooftop photo looking north,10

that's looking directly behind their house.11

You can see these two very large trees that12

normally, under the three seasons, are pretty13

much casting full shadow onto Simon and14

Robyn's backyard, their neighbor's and across15

the alley.16

Finally, just to bring out what17

the ANC pointed out to us is that under18

Section 406.2, it talks about courtyards and19

the requirement for light and natural20

ventilation into these courtyards.21

Considering a lot of these houses don't have22
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conforming courtyards to begin with, the1

shadows in these courtyards are not only2

pretty constant due to their narrow width, but3

the rooms that are looking into these4

courtyards technically, according to zoning5

they shouldn't be used as required windows,6

and that goes for Simon and Robyn as well.7

CHAIRPERSON MILLER:  What did you8

just say about the windows?  They shouldn't9

what?10

MR. CONNORS:  The windows that are11

facing into these courtyards should not be12

used as required openings for light and13

ventilation.14

CHAIRPERSON MILLER:  You already15

went to HPRB; isn't that correct, or are you16

in --17

MR. CONNORS:  Yes, approved.18

Approved from HPRB and also, again, ANC19

supported us seven to zero or something in20

favor.  So, yes, full approval from HPRB.21

CHAIRPERSON MILLER:  Okay.22
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MR. CONNORS:  Approval of the --1

and the latest revisions, which had been sent2

to the Zoning Board.  Those were the ones that3

were also copied to the party status from us,4

and those were dated June 28th, I believe.5

They show all of the additional setbacks that6

we've done and the reduction in height and so7

forth.8

CHAIRPERSON MILLER:  Yeah, okay.9

I have a question on that one actually.  It's10

on page 8 of the June 28th, 2007 one that says11

revised per HPRB approval.12

MR. CONNORS:  yes.13

CHAIRPERSON MILLER:  Okay.  My14

question goes to you have a note about15

potentially closing in partial area to align16

with above.17

MR. CONNORS:  Yes.18

CHAIRPERSON MILLER:  Well, is that19

still a potential or what's that dependent on?20

We usually when we approve an application, we21

approve the plans that are presented to us22
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knowing what they're going to do unless for1

some reason you need flexibility like you're2

going to HPRB or it won't affect the zoning3

relief in which case we can leave it the4

option.5

MR. CONNORS:  Right.6

CHAIRPERSON MILLER:  So I guess I7

want to understand what this option is about.8

MR. CONNORS:  Sure.  That had to9

do with some of the drainage issues they have10

in their existing courtyard and structural11

support issues of this.  You know, obviously12

it would be much more money to construct these13

pieces, but I believe I'm speaking, I guess,14

for Simon and Robyn now, that they were15

thinking maybe it would be advantageous for16

them if they -- since they are building above17

in that area, maybe they would build down18

below.19

But we have really seen no benefit20

to that at this point, and the Historic Board21

said that they didn't really carry their way,22
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I believe.  So Id' turn it over to Simon and1

Robyn to answer if they want.2

MS. HINSON-JONES:  We decided not3

to go that route, which would have been4

filling in the dogleg because it would have5

been so much more expensive for negligible6

benefit.7

CHAIRPERSON MILLER:  Okay.  So the8

plans that you're presenting to us are not to9

fill that in.10

MS. HINSON-JONES:  Correct.11

CHAIRPERSON MILLER:  Okay, and12

just to be clear, the reason you are13

considering filling it in was related to14

drainage?15

MR. CONNORS:  Yeah, at one point16

it was suggested by the Historic staff, I17

believe, and at one point it was thought by18

us, well, maybe it would improve the drainage.19

Maybe it would get that window from the middle20

bedroom further back into the yard, and then21

we thought, well, what good does that do?  It22
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just creates a little, weird tunnel in the1

bedroom.2

So the elevations on page 9 of3

that June 28th submission, you know, that4

reflects what the Historic Board approved.  So5

I don't think we want to leave that notes,6

that potential thing on the table at all7

anymore.  I think I agree.  It's confusing and8

it should just be taken off the table.9

CHAIRPERSON MILLER:  Okay.  Any10

other Board questions at this time?11

COMMISSIONER TURNBULL:  I just had12

one question.  The elevation in that13

courtyard, looking at the rear, shows a door.14

Is that a door coming off the dining room15

then?16

MR. CONNORS:  Yes, it's an17

existing door, and it has a very strange kind18

of pocket on the first floor that goes into19

what was an existing, I guess, boiler room or20

something.  So if you're looking at the21

section through the existing house, it's just22
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a brick niche.1

COMMISSIONER TURNBULL:  Okay.2

MR. CONNORS:  And if you're3

looking at the rear elevation, it's a door.4

COMMISSIONER TURNBULL:  Okay.5

MR. CONNORS:  Those are existing6

conditions.7

COMMISSIONER TURNBULL:  Now, the8

house has no basement?9

MR. CONNORS:  No basement.10

COMMISSIONER TURNBULL:  Okay.11

Thank you.12

BOARD MEMBER DETTMAN:  So are you13

building over the court at all with the14

addition?15

MR. CONNORS:  Yes.  It was16

recommended by the Historic Board to do that17

in order to do the six foot setback.  We first18

amended the application saying, well, if we19

set back the proposed addition three feet20

would that help, and they said, well, how21

about setting it back six feet and building22
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over the dogleg.1

BOARD MEMBER DETTMAN:  And say2

that last thing again.3

MR. CONNORS:  Setting it back six4

feet and building over the dogleg, but the5

dogleg is there.  It's Simon and Robyn's6

dogleg.  It's not the neighbor's court.7

BOARD MEMBER DETTMAN:  Okay.  so8

is it just the rendering style on page 9 or is9

building over the dogleg not indicated in that10

elevation, that rear elevation?11

MR. CONNORS:  No, on page 9 it12

does show accurate design.  It's not over the13

full dogleg, keep in mind.  The dogleg is14

approximately, say, 12 feet long.  Because of15

the six foot setback, the enclosed studio16

would be only covering about six feet of the17

dogleg, and then the proposed balcony/terrace18

back there, we've created an additional little19

jog on the west portion which would align with20

the neighbor's house because the neighbor's21

house doesn't align with their house.22



395

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  Okay.  Mr.1

Marx, do you have some questions you'd like to2

ask?3

I think you're finished, are you4

not, with your presentation?5

MR. CONNORS:  Yes.6

CHAIRPERSON MILLER:  Yeah.7

MR. MARX:  One question I have is8

if you would just clarify exactly when those9

pictures were taken.  You said in the winter.10

What winter would that have been?  Do you have11

a date on that?12

MR. CONNORS:  This past winter.13

If the submission was February 22nd, I14

probably did this in the beginning of15

February, end of January because there's snow16

on the ground.  This past, this winter, 2007.17

MR. MARX:  Okay, 2007, but you18

don't have a precise date documented or19

anything.  Just whatever appears on the photo,20

correct?21

MR. CONNORS:  I don't have a22
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precise date, no.1

MR. MARX:  Okay.  Madam Chair,2

anything else I have, I don't know that it's3

really in question form so much as if I'd be4

just -- once it's my turn, I guess I could5

discuss it.  There might be some things that6

lead to discussion, but it's hard to phrase7

some of them in questions.  I'd rather just if8

I may once it's my turn.9

CHAIRPERSON MILLER:  No,10

absolutely.  I appreciate your saying that11

because that's exactly appropriate.12

MR. MARX:  Okay.13

CHAIRPERSON MILLER:  That's14

exactly what you should do.  A lot of times15

people who don't know, they start giving their16

testimony and trying to lead up to a question.17

MR. MARX:  Well, I don't know.  It18

was purely accidental that we ended up there,19

but thank you.20

CHAIRPERSON MILLER:  Okay.  So21

that's fine.  Yeah, we will get to you.  We're22
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going to go to Office of Planning then now.1

MR. RICE:  Thank you, Madam. 2

My name is Stephen Rice again.3

The Office of Planning does not4

oppose the proposed addition.  I want to sort5

of step back because this is the second6

hearing for this case.  I don't -- I'm not7

sure if it was a full hearing, but the8

original submission was for -- at the time we9

weren't sure if it would be viewed as a10

special exception or if a variance was needed,11

and I wasn't handling the case at the time,12

but I sort of absorbed this case.13

So after speaking with the Zoning14

Administrator, it was determined that this is,15

indeed, a variance case.  We thought16

originally that it would be a special17

exception under Section 223, which of course18

would have been more for the Applicant a more19

direct test to make, but we viewed it as a20

variance pursuant to Section 2001.3, and to21

not rehash a lot of the points that were made22
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by the Applicant, but to sort of reiterate,1

the property was constructed before the 19582

zoning regulations were instituted, and for3

those reasons a lot of the components of the4

structure are not conforming, as with some of5

the other properties as mentioned.  6

The property is a two-level7

property.  It's one of seven on this block8

that have significantly less living space than9

a few of the other rowhouses.  All are two10

stories, but most, more than these sort of11

exterior rowhouses have the additional English12

basement, which allows more space.13

All of the properties have14

relatively small backyards, some smaller than15

others.  I think the Applicant mentioned that16

the neighbor has a pretty small backyard as17

well, but all of the properties are set back18

40 feet from South Carolina Avenue.  It's a19

right-of-way setback, and the thing that20

should be noted is if you look at the picture,21

it doesn't appear that this is a setback22
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necessarily.  It appears that this is sort of1

their front yards, but it is not.2

The properties essentially start3

at the fronting of the houses.  So they don't4

have these front yards, which makes the lots5

smaller.6

I would also add that strict7

application of the zoning regs. would impose8

an unnecessary burden to the applicant because9

the structure currently is at 60 percent.10

Well, it's above the 60 percent that's11

permitted.  It's at 70.5 percent, and to do12

any type of renovation or addition would13

require some sort of reduction, which would be14

just really practically difficult to do.  To15

essentially add something else is not doable.16

And I would also add, as17

mentioned, the HPRB did approve this project,18

and I wanted to read a quick statement from19

the HP staff report, and this is directly from20

HP's report.21

"The architect and owner have made22
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every effort to insure visibility of the1

addition from the front and have increased the2

setback of the third floor at the rear from3

three to six feet."  That's from the rear, in4

addition to the 22.5 feet or whatever it is5

from the front.  So there are setbacks from6

both the front and the area.7

"The additional setback allows the8

house to continue to read as a two story9

structure and reduces the perceived increase10

in height and bulk of the house from the11

alley.  With this change the proposal is12

considered a compatible alteration to the13

historic house," and that's from the HP14

report.15

As mentioned, ANC-6B did vote16

seven-zero to one in support for the original17

plans.  I'm not sure if the modified plans18

were presented, but I think I heard that they19

were, and I assume that they were also20

approved, but the ANC did approve the first21

set of plans, which was a larger proposal.22
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That's my understanding.1

And with that being said, you2

know, the Office of Planning is not opposed to3

what has been requested.4

Thank you.5

CHAIRPERSON MILLER:  Thank you.6

That's a great report.  Is it your7

opinion, would you describe this property as8

being exceptionally shallow?9

MR. RICE:  Shallow in the sense10

from the rear?11

CHAIRPERSON MILLER:  From the12

rear.  I'm looking at the words in our13

variance regulation and it talks about14

properties where by reason of exceptional15

narrowness, shallowness, or shape of the16

specific piece of property at the time of the17

original adoption of the regulations.18

MR. RICE:  The width of the lot, I19

think, is pretty much the same as the20

neighboring -- at least the abutting two21

properties.  The exact width, I think, is 1722
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feet.1

CHAIRPERSON MILLER:  I think it2

maybe is referring to depth.3

MR. RICE:  The depth.  Okay.4

CHAIRPERSON MILLER:  but I also5

think it's talking about exceptional in and of6

its own.  I don't know that it means -- I7

don't know.  You could say it in both if it's8

an exceptionally shallow property or maybe you9

need to compare it to the size.10

MR. RICE:  I don't think it's11

necessarily exceptional as a unique specific12

rowhouse.  Several of the houses are shallow.13

Some are more shallow than others, but you14

know, the degree of uniqueness is sort of15

subjective, but I do think it is somewhat16

shallow to answer your question, or if that17

did answer your question.18

CHAIRPERSON MILLER:  Is it19

somewhat more shallow than others?  I mean --20

MR. RICE:  Some are because the21

rear yards are slanted, and some of the22
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properties are deeper in those slanted rear1

yards.  I don't have the exact map that shows2

the dimensions, but I think it was mentioned3

earlier that, you know, some of those yards4

are more shallow than others.5

CHAIRPERSON MILLER:  Well, in your6

knowledge of the properties in this area, is7

this a particularly shallow piece of property8

or no?9

MR. RICE:  Meaning this block or10

Capitol Hill?11

CHAIRPERSON MILLER:  Well, you can12

tell us both.13

MR. RICE:  For the block I think14

it is, again -- some of the properties are15

deeper than others.  Plus, well, in addition16

to those depths, some of the yards are17

shorter.  So I guess it would depend on which18

property you're looking at.19

But in general Capitol Hill, some20

properties -- I want to say most, but I don't21

have any concrete numbers -- are in compliance22
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with the rear yard requirements.  So they1

wouldn't be considered shallow if they meet2

those requirements.3

I don't have any numbers to back4

that up though, but in this case, this house5

does not meet that requirement, and this is a6

preexisting condition.7

CHAIRPERSON MILLER:  Okay.  How8

about just in general?  If you were just to9

look at this piece of property, the size of10

the yard, the rear yard, would you say this is11

a pretty small rear yard or it's pretty12

exceptionally shallow or you wouldn't?13

MR. RICE:  I would say this14

specific property is shallow.  Yes, I would.15

CHAIRPERSON MILLER:  Would you say16

it's exceptionally shallow?17

MR. RICE:  Yes.18

CHAIRPERSON MILLER:  Okay.  When19

you were talking about the front yard setbacks20

and you said that there's a requirement that21

they be set back 40 feet, but they don't22
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belong to the property owner, is that what you1

said?2

MR. RICE:  No.  I'm sorry if it3

came across that way.  I meant to say it --4

well, I meant to say that the properties5

appear to have front yards, but my6

understanding is that the front yards are not7

the property owner's property.  These are set8

-- this is a setback from -- an existing9

setback from South Carolina Avenue, the 4010

foot depth.11

So although if you look at the map12

it appears that these are front yards, I don't13

think the property owners own these front14

yards, and maybe someone could help me with15

that, but that's my understanding.16

CHAIRPERSON MILLER:  So who mows17

the lawns then?18

MR. CONNORS:  If I could, it is an19

unusual block.  I don't know why it was20

planned to be so wide and so grandiose in21

Capitol Hill.  Most of the streets in Capitol22
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Hill that are in the rowhouse neighborhoods1

are intimate.  This has an expanse.  I think2

I show it in one of the drawings where the3

combined what's called the right-of-way is4

over 120 feet wide.  You do get the impression5

that this is very unusual, unique block, and6

you wouldn't know without looking at an aerial7

view, but as a result, the way the block has8

been divided up and the way the properties9

have been laid out, the lot is only 64 to 6710

feet long compared to some of the houses in11

Capitol Hill.12

There are a lot of houses in13

Capitol Hill that are 50 feet long or more.14

COMMISSIONER TURNBULL:  That does15

ring a bell, Madam Chair.  I seem to recall on16

Second Street behind the Supreme Court that17

the houses back there are subject to the same18

thing, and it's sort of like having your19

parkway.  That's part of the D.C. government,20

but the resident is still -- you have to care21

for that yard just like you do the parkway.22
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You will take care of it.1

CHAIRPERSON MILLER:  I got it.2

Okay.  So it doesn't count in any3

calculations, but they take care of it.  Okay.4

It's the first I've heard of it.  I thought5

that was --6

MR. CONNORS:  And my only guess to7

the history of the neighborhood just knowing8

from some of the stuff that I've been told is9

that the park, Marian Park  or the block on10

Fifth Street a little further up, that at some11

point was closed, and then the freeway was12

built down on the other end.13

So when South Carolina was meant14

to join maybe -- I'm guessing -- Virginia15

Avenue and Pennsylvania Avenue, maybe it was16

supposed to at some point in time have been a17

grand thoroughfare with, you know, horse and18

carriages and stuff, but now it's just chopped19

off and ends.20

CHAIRPERSON MILLER:  Okay.  Thank21

you.  Any other questions?22
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(No response.)1

CHAIRPERSON MILLER:  Mr. Marx, do2

you have any questions of the Office of3

Planning?  And do you have a copy of their4

report?5

MR. MARX:  I don't have a copy of6

their report.  I would like to ask a couple of7

questions if I may.8

CHAIRPERSON MILLER:  Okay.  We'll9

get you a copy of the report.10

MR. MARX:  Great.  Mr. Rice, the11

house which is being described, the 32012

location, has, I believe someone said, 64 to13

76 feet long.  I don't know the veracity of14

that, but let's just say that that's what the15

proper -- whatever that length is, 64 to 6716

feet long.  Is that the same length it was17

when it was purchased by the current owners in18

1984?19

MR. RICE:  I would have no way of20

knowing that.  I don't know if there was an21

addition made.  I don't think an addition was22
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made.1

MR. MARX:  May I ask that question2

of the owner or architect or is that asked for3

later?4

COMMISSIONER TURNBULL:  May I ask5

you?  Did you say that the house was 64?6

MR. MARX:  I believe they said the7

house --8

COMMISSIONER TURNBULL:  The9

property.10

MR. MARX:  The property, okay,11

whichever it is.  I'm sorry.  I misspoke.  So12

that's not the house.  The house --13

MR. CONNORS:  The house is 46 and14

a half feet long, including the dogleg, and15

yes, the plat was provided as part of this16

application, and the plat shows the exact17

dimensions are 64 on one side, 67 on the18

other, and the house has never changed since19

purchase as far as I can tell.  The Historic20

Board put that in their report.21

MR. MARX:  So just so I22
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understand, there are two different pieces.1

The property is 64 to 67 feet long, depending2

on where, and then the house, 46 and a half3

feet long.  Neither one of those has changed4

since the current owner bought it in 1984; is5

that correct?6

MR. CONNORS:  Correct.7

MR. MARX:  Okay.  My other8

question for Mr. Rice is I believe you said9

the Office of Planning -- and I think you10

worded this twice slightly differently -- but11

the Office of Planning is not opposed.  Does12

that mean that the Office of Planning supports13

or just that you don't oppose?14

MR. RICE:  It means that we're not15

opposed.16

MR. MARX:  Okay.  Then I'll ask17

the question a little differently.  Do you18

support?19

MR. RICE:  We are not opposed.  We20

don't think that this project -- well, let me21

back up.  We do think this project meets the22
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standards that they were subject to for the1

variance that was requested.2

MR. MARX:  Do you support?  I3

think that's a yes or no.4

MR. RICE:  In my report I said5

we're not opposed.6

MR. MARX:  Okay.  Thank you.  This7

is starting to sound like a different kind of8

hearing, but thank you.9

Let me ask it a different way if I10

may.  Have you communicated either to this11

Commission here or to the owners or to the12

architect or to any of the boards that they13

have visited with, either the ANC or the14

Historic Preservation; have you communicated15

to any of them that you support this?  Have16

you put it in those words, that you support17

this?18

MR. RICE:  I've only communicated19

with the Applicant, the architect.  As far as20

anything in writing, the only report that I've21

done is the report that's before you.  I22



412

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

haven't submitted anything else to anyone else1

that says anything else.2

MR. MARX:  So there is no3

communication from the Office of Planning that4

that office is in support of this?5

MR. RICE:  I haven't spoken with6

any ANC members.7

MR. MARX:  I'm just asking is8

there anything that exists that says your9

office is in support of this.10

MR. RICE:  Not that I know of.11

MR. MARX:  Okay.  Thank you.12

That's all I have for Mr. Rice.13

CHAIRPERSON MILLER:  Mr. Rice, is14

there a big difference that we should glean15

from your use of the word "not opposed" versus16

"support"?17

MR. RICE:  I would say, again, if18

there is a difference it would just be we19

wanted it to be made clear that the applicant,20

as far as what's required by the test in the21

variance.  Those depths were made, those tests22
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were made.1

If there is a difference, it would2

probably be that, you know, we didn't think3

that -- we chose to word it that way because4

of those reasons that the tests were made.5

CHAIRPERSON MILLER:  Okay.  thank6

you.7

MR. CONNORS:  If I can add to be8

helpful maybe.9

CHAIRPERSON MILLER:  Yes.  We're10

going to be turning to you anyway because I11

don't see anybody else where -- well, let me12

just say on the record I don't see anybody13

else here who would want to testify in support14

or opposition.  There's nobody else here.  So15

we would turn to you at this point anyway for16

any closing remarks you want to make.17

MR. CONNORS:  To clarify for18

everyone's use because it's very confusing19

when we work on this for months and months and20

months because we're going to different21

committees and they have different people they22



414

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

look to.1

CHAIRPERSON MILLER:  Wait.  Excuse2

me.  I'm sorry.  I'm going to let you speak3

right now.  I just want to correct myself4

right now because we haven't heard from Mr.5

Marx.  So we're not going to go to closing6

yet.7

MR. CONNORS:  Oh.8

CHAIRPERSON MILLER:  But if you9

want to respond to the Office of Planning's --10

MR. CONNORS:  Oh, yes.11

CHAIRPERSON MILLER:  -- that's12

fine.13

MR. CONNORS:  The Office of14

Historic Preservation is part of the Office of15

Planning, and the Office of Historic16

Preservation has given support to the project.17

They've approved the most recent plans, and18

they have also expressed that we've done19

everything we could possibly do to prevent the20

impact to the community.21

CHAIRPERSON MILLER:  Are HPRB's22



415

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

reports in our folder on this at all?  We1

often have that.  I was just wondering if you2

put that in.3

MR. CONNORS:  I don't know.  I4

didn't see it.5

CHAIRPERSON MILLER:  You didn't6

submit it, and I don't think -- did Office of7

Planning?8

MR. RICE:  I'm not sure if it's in9

the file, but I do have a copy of it.10

CHAIRPERSON MILLER:  Okay.  I11

think that might be useful to have in our12

file.  It usually is, but I understand the13

distinction you're making.  It's true.14

Different parts of the Office of Planning15

would be, you know, maybe advising HPRB and16

Mr. Rice is working on this from the zoning17

aspect.  That doesn't mean that he knows18

exactly what they say to somebody else.19

That's all.20

MR. MARX:  Just to clarify, I was21

only asking if he in his role in this22
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situation had in any way expressed that1

support.  He obviously can't speak for someone2

who's not here or someone who generated a3

document that he didn't.  So I wouldn't expect4

that.  Thank you.5

CHAIRPERSON MILLER:  All right.  I6

think that's that on that issue.  Then any7

other questions relating to that issue or8

anything?9

(No response.)10

CHAIRPERSON MILLER:  Okay.  Then,11

Mr. Marx, it's your turn to present your case12

on this13

MR. MARX:  Thank you.14

First of all though you've already15

heard from me in different ways.  I want to16

just start off, which is kind of my17

introduction, by just saying that my next door18

neighbors are extremely nice people, and we've19

had a very perfectly fine relationship for20

years.  It's that very fact that they have21

been such good neighbors that makes it quite22
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uncomfortable for me to be here in opposition1

of what it is that they want to do.2

But at the same time, I do oppose3

what they want to do.  I've tried to do so and4

will continue to try to do so with equal parts5

truth and grace, truth because I think it's6

important that you all understand there are7

some pieces that are missing here a little8

bit, and I hope to share those with you, and9

grace because we've had this wonderful10

relationship as neighbors, and I certainly11

want to do everything I can to keep that the12

way it is, though this obviously strains that13

a little bit just by the very nature of what14

we're doing.15

But I wanted you all to understand16

that though this may see like some sort of17

adversarial process, it certainly hasn't been18

that way as neighbors the whole time I've19

known them.20

So with that as an overview, I21

think that's important.  It's been mentioned22
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in here a number of references to I believe1

it's called the ANC-6B, if that's the proper2

terminology, voted in favor of this request,3

and it's been described to me; I've been made4

aware of the weight that is apparently given5

to that.6

Again, I'm new to this process,7

but what I'm afraid of is that they didn't8

necessarily get it right because they didn't9

necessarily  have all of the information, and10

I want to ask you to understand that.  I want11

to share a couple of specifics with you if I12

may.13

And I know I'm asking a lot of all14

of you at this late hour, but understand it's15

not my fault that I didn't get up here till16

6:20.  So I hope that I can at least keep you17

guys with me on this for a few minutes because18

this is really important to me as a homeowner19

and as a member of that community.20

CHAIRPERSON MILLER:  You don't21

have to apologize.22
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MR. MARX:  Thank you.1

CHAIRPERSON MILLER:  This is your2

turn.3

MR. MARX:  Okay.  I appreciate it.4

CHAIRPERSON MILLER:  Okay.5

MR. MARX:  The minutes of July 19,6

2007 meeting of that ANC, I was not at that7

meeting.  I wasn't even aware of that meeting,8

but I did receive, included in this E-mail9

that I referred to from Tanya that came from10

Bangladesh, she included a cut and paste job,11

I guess, of what some of the wording was that12

came out of the minutes of the July 19, 200713

meeting.14

And it refers to in those minutes15

a vote that was taken on June 12.  I was aware16

of the vote that was taken on June 12.  I17

simply wasn't aware of this being addressed18

again on the 19th.19

I want to quote from those20

minutes.  It says, "The Commission" --21

CHAIRPERSON MILLER:  Wait.  I just22
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want to get the right perspective.  We have,1

just to say for the record, we have a letter2

from ANC-6B reflecting the vote that was taken3

on June 12th, 2007.4

MR. MARX:  Okay.5

CHAIRPERSON MILLER:  That's our6

Exhibit No. 21.7

Now, are you about to go to8

another vote?9

MR. MARX:  No, this is not another10

vote.  These are minutes of July 19, 200711

meeting, which made reference to the vote of12

June 12.13

CHAIRPERSON MILLER:  Okay.  Thank14

you.15

MR. MARX:  Okay.  So that's what16

I'm quoting from,and those minutes say, and I17

start the quote right here, "The Commission18

stated that it believed that the addition19

would not adversely affect neighboring20

structures regarding air, light or privacy as21

those nearby units are taller than the22
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Applicant's home."1

Now, I'm putting my own emphasis2

on those words.  "As those nearby units are3

taller than the Applicant's home and would not4

affect the scale, rhythm, and style of the5

surrounding neighborhood."6

Those words that I chose to7

emphasize, "as those nearby units are taller8

than the Applicant's home," that is simply not9

true.  So I don't know what information they10

were basing it on, what photos they possibly11

could have been basing that on, but to me12

that's a fairly important part of the decision13

they made or the basis for their decision, and14

it's simply not true.  You can see that from15

all of the photos that have been displayed for16

you today.17

Further, and I quote again out of18

those same meeting minutes, quote, "The owner19

has since that meeting" -- and that's20

referring to the June 12 meeting -- "the owner21

has since that meeting revised his plans to22



422

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

address neighbors' concerns."1

I want to again clarify.  That was2

nothing that was done to address my concerns.3

Nothing was done to address my concerns.  In4

fact, what they did by addressing whatever5

concerns of whatever neighbors they're6

referring to there I simply don't know who7

that is or what those concerns are.  Whatever8

they did to make that change actually made my9

situation worse because it made my privacy10

issue worse.11

That balcony that was added out12

there that is now on page 9 of the document13

dated October 16, 2007, that balcony, which my14

understanding is that was the change that's15

being referred to there, the revision or at16

least part of that revision very directly17

impacts my privacy issue even more so than it18

would have been prior to that.19

So in stark contrast to since that20

meeting owner has revised his plans to address21

neighbors' concerns, that change actually only22
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strengthened, added to my concerns. That's a1

very different situation than it appears to2

be.3

CHAIRPERSON MILLER:  Where is the4

balcony?5

MR. MARX:  The balcony is on page6

9 of --7

CHAIRPERSON MILLER:  Of what?8

MR. MARX:  -- of October 16, 2007,9

if I may hold it up here for you to see.  That10

balcony was not there at the time that I went11

to a meeting of the ANC.  The best I can12

figure out is that's what's being referred to13

as the owner has since that meeting revised14

plans to address neighbors' concerns.15

I don't know who the neighbors16

were or what the concerns, but I wasn't the17

neighbor there and they weren't my concerns.18

In fact, they made them -- my concerns were19

only heightened as a result of that.20

My hope is that as you consider21

this application you will take into account22
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the false statements or conclusions made there1

in those minutes of the ANC, again,2

understanding the weight that that carried3

with you all.  At least that's what has been4

said to me, and if that does carry such5

weight, my goodness, it ought to be right.  So6

I think that's a really important issue.7

I'm also hoping you'll take into8

account not only the solitary wishes of the9

owner but also the multiple neighbors who10

would be impacted.  Now, I know I'm here11

speaking alone.  I've been put in this12

position as much as I don't like to be though13

others have expressed many things and14

discussed them with them.  One is in15

Bangladesh, and the other chose not to, quote,16

be involved.  They'd rather just kind of let17

this thing happen even though they share the18

feelings that I do.  And I understand and19

respect that.20

But, again, there's a distinction21

between the solitary wishes of an owner and22
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the multiple neighbors who would be impacted.1

My understanding -- I don't know2

this for a fact -- my understanding when3

Dennis referred to the seven-to-zero vote that4

the ANC made, that then was handed off and5

shared with the Historic Board, if I'm correct6

about that, and that Board had the same7

information, in essence, working from the same8

information that that Board, the ANC worked9

from in terms of giving their decision on this10

thing.11

In my way of thinking, it's faulty12

information that the ANC worked from and voted13

on, and then thereby it goes down the channel14

upstream there to the Historic Board which15

then acts on that in my opinion faulty seven16

to nothing vote because it wasn't based on17

reality.18

As a direct next door neighbor, I19

have multiple concerns, and I've been in touch20

with other neighbors who have multiple21

concerns.  I will address those.22
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First though, to put in context,1

I'll refer to the same issues that you brought2

up that you've been discussing, I guess, those3

three different tests for a variance to be4

granted.  I understand it must meet three5

criteria; is that correct?6

And obviously we've heard a lot of7

discussion on those thus far.  I'd like to8

share my thoughts on those three if I may as9

well.10

The property should be11

exceptional.  It is not.  It is a two-story12

dwelling in a row of two-story dwellings13

entirely typical of Capitol Hill.14

Now, we've heard a lot of15

discussion of the seven  that are the same,16

virtually the same in a row there, and really17

it's kind of in the middle of those seven.18

It's not on one end.  If it were either all19

the way to the left or all the way to the20

right, that would maybe be less of an issue21

because then it would match up with the others22
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as well, but it is in those seven structures1

that are two story dwellings that have been2

that way for all of those years.3

Those are not unusual or unique to4

the area at all.  You used that language,5

Madam Chair, in your discussion earlier.  They6

are not unusual or  unique to the area.  In7

fact, just walking around Capitol Hill, they8

are extremely typical and none of them have9

changed.10

You know, I bought my house in11

1991, and I've certainly seen  no change in12

any of those sine then.13

I've been following this14

discussion of the uniqueness, the, quote,15

uniqueness of that home.  There is no degree16

of uniqueness.  There's no such thing.17

Something is either unique or it's not.18

Mr. Rice referred to the degree of19

uniqueness is somewhat subjective.  I would20

submit to you there's no such thing as21

subjectivity when it comes to uniqueness.22
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Something is either unique or it's not by1

definition.  Unique is one of the most misused2

words in the English language.  Something is3

either unique, meaning there's nothing else4

like it, or it's not unique.5

So this whole concept of the6

degree of uniqueness is somewhat baffling to7

me.8

Mr. Connors, and I'm sorry I said9

Dennis.  No, I'm not asking.  I want to -- Mr.10

Connors referred to this bathroom-kitchen11

situation in the 320 house as being unique and12

a real issue there.  That is not unique13

either.  My house is exactly the same in terms14

of the downstairs bathroom and kitchen taking15

up a pretty large portion of the space down16

there.17

But the fact of the matter is18

that's how it was when I bought it.  I knew it19

that when I bought it, and that's how I20

believe 320 was in 1984 when it was purchased,21

and I assume that the current owners knew that22
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when they bought the house.  I'm sure that1

wasn't any surprise to them.2

Mr. Connors also said that all3

seven have angled alleys in the rear to some4

fashion.  In other words, my language, that5

means they're not unique.  They all have that6

same situation. How unique is unique?  There's7

no such measurement for that.   The fact of8

the matter is these are entirely typical and9

the seven houses there that all exist in a row10

share a lot of the issues, if not all, that11

are being discussed here.12

The second point, as far as my13

understanding following strict regulations14

would causae exceptional and undue hardship.15

If I understand correctly, that's one of the16

-- not true?17

CHAIRPERSON MILLER:  Just so you18

get the right standard --19

MR. MARX:  Please.20

CHAIRPERSON MILLER:  -- I'd be21

happy to help you.  There are two types of22
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variances.  One is for area variances and one1

is for use, and it sounded like you were2

citing the one for use, which is a higher3

standard of this undue hardship.4

MR. MARX:  Okay.5

CHAIRPERSON MILLER:  The area6

variance, the test says practical7

difficulties.8

MR. MARX:  Practical.  Okay.9

CHAIRPERSON MILLER:  In complying10

with the regulations, practical difficulties11

upon the owner in complying with the12

regulations.13

MR. MARX:  Okay.  Okay.  So14

following the strict regulations would cause15

practical difficulties.  Thank you.16

Again, I refer back to the house17

being purchased in 1984, and it would be my18

understanding or my guess -- I wasn't there19

then -- but I'm guessing they didn't see any20

practical difficulties then.  I'm guessing21

they didn't see any ten years later in 1994 or22
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ten years after that in 2004.  To my1

knowledge, there has never been any claim of2

practical difficulties until the owner decided3

he wanted more light by which to paint.4

And I understand that and respect5

that.  My understanding is that's the only6

thing that has changed, and you know, you can7

paint in a lot of different places that don't8

impact your neighbors.  You can paint with9

more light by setting up lights in a studio10

much as many artists do.  You can install11

better lighting in your room there.  You can12

add a skylight.  In nice weather you can paint13

in your backyard.  A lot of artists love14

painting outdoors.  You can certainly get a15

studio and paint elsewhere.16

Not painting in perfect light to17

me hardly meets the test of a practical18

difficulty that would be required as you all19

are saying, and to me this whole issue, so20

much of it that's been discussed, whereas I21

respect the information that's being shared,22
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I don't even see how it applies to what it is1

we're really talking about here.2

When you cut away everything else,3

all of the flowery presentations and the4

attempts to spin X, Y or Z in the right5

direction, the bottom line is my next door6

neighbor who is a very kind man wants to do7

this because he wants to paint back there.8

I've never heard one other things said other9

that.  That was what was presented to you, and10

I hardly consider that meeting the -- when you11

weigh that against what's going on with the12

neighbors, I hardly consider that a winner.13

Unfortunately there's been quite a14

bit of hyperbole thrown into this whole15

process.  At one point when I discussed this16

with Simon and this was on June 12th of 2007,17

Simon told me -- and this was in reference to18

having better light by which to paint and19

having this addition so he could paint there20

-- Simon told me, quote, "Frankly, my whole21

future and life is depending on this."22
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And I said to Simon something to1

the effect of, "I really think that's taking2

this a little bit too far.  You know, a health3

situation is your life depending on it.4

Needing a liver transplant to live is your5

life depending on it.  A lot of different6

things we could bring up here is your life7

depending on it, but the amount of light by8

which you have to paint when you can paint9

virtually anywhere you want to to me hardly10

climbs to that threshold level."11

If we want to talk about hardship12

and difficulties, I would ask that you all13

balance what it is that the owners of 320 are14

presenting against what it is that this would15

impact on the next door neighbors, myself and16

the other side and the neighbors behind 320,17

which my understanding is at least Tanya has18

shared with you all by letter her thoughts.19

I don't know if anybody else has.20

But those issues directly would be21

for me, speaking for myself, would be22
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reduction of light, reduction of open space,1

and loss of privacy.  I'll get into detail on2

those in just a moment.3

The third piece, if I understand4

it correctly, relief from the -- and, please,5

let me know just like with the other one --6

relief from the regulation would not cause7

substantial detriment to the public good or8

impair the intent, purpose, and integrity of9

the zoning plan; is that correct?10

CHAIRPERSON MILLER:  Yes.11

MR. MARX:  Okay.  I submit to you12

that it would, indeed, impair the integrity of13

the zoning plan and to the detriment of the14

public good if we're defining the public good15

as neighbors, multiple neighbors.  I don't16

know if that's the proper definition of public17

good or not, but I can only speak to what the18

neighbors' impact would be.19

Here are the specific concerns20

that fall into those three categories we21

discussed.  The first is air and light.  The22
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impact on the overall alley, which, I believe,1

has been discussed with you directly in the2

letter from Tanya, though I'm not here to3

represent her.  I think that she addressed4

that, and I share those feelings.National5

Contact Center6

The one that impacts me the most7

is the impact on my particular house.  I have8

a bedroom window, and a bathroom window that9

would be directly impacted, both of which10

supply light to my upstairs hallway and the11

upstairs portion of my stairway as well.12

Privacy is the next issue.  Again,13

that bathroom window, it faces 320 into what14

now is a brick wall.  My window in the15

bathroom is straight into my shower.  So at16

this point if anybody wanted to look into my17

shower, I'm not suggesting that my current18

next door neighbors have that desire, but in19

order to do that, you'd have to be standing on20

the roof because what's there now is two21

stories equal to mine, but the side that's22
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there facing that now is all brick wall.  So1

there is no ability to look in that shower2

window in my bathroom unless you are actually3

on the roof, which is the very portion of the4

roof where this proposed addition would be.5

The second issue there, in my6

dogleg the bedroom window -- and you can see7

this on page 9 of your October 16, 20078

document -- you can see the bedroom window9

that I'm referring to.  If I may point to it,10

right here is the window into my second11

bedroom.12

Are you able to see that and find13

it on page 9?  Yes?14

The same situation there.15

Currently there's no way to see into there16

because it's all brick wall, again, that would17

be looking in, but again, I'm not suggesting18

that's a desire of theirs, but that privacy is19

going to be greatly lost even more so now with20

this balcony than it would have been prior to21

that change.22
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I'd like to point out that though1

the current plans that have been turned into2

you as has been discussed by the owners and3

the architect this evening do not call for any4

window on the 322 side of that structure if5

I'm correct in understanding that, though6

their current plans don't call for that, what7

is to say that a day after the Zoning Board8

approves that they don't change that plan or9

permitting, or what is to say a day later if10

they decide to sell their property or a year11

later or ten years later they decide to sell12

their property, what is to stop anyone from13

putting a window into that side of the14

structure there?15

CHAIRPERSON MILLER:  On the16

addition?  Is that where the window would be17

on the addition --18

MR. MARX:  Correct.19

CHAIRPERSON MILLER:  -- that20

you're referring to?21

MR. MARX:  Correct.22
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CHAIRPERSON MILLER:  Okay.  We1

approve plans as presented.  So they can't2

change the plans later on.3

MR. MARX:  A year or ten years or4

20 years later?5

CHAIRPERSON MILLER:  Yes.6

MR. MARX:  if someone wants to put7

a -- I don't know how this works, but in8

Washington, D.C., if someone wants to add a9

window to the house they have to come before10

this --11

CHAIRPERSON MILLER:  If they were12

allowed in the first instance by special13

exception or variance order, that controls the14

property.15

MR. MARX:  I'm confused.  I don't16

understand.17

CHAIRPERSON MILLER:  Okay.18

MR. CONNORS:  It's actually a19

building code issue.  They're not allowed.20

It's a fire issue, and although there are a21

lot of windows on the sides of people's22
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properties, particularly in alleys on Capitol1

Hill, and in some cases like Mr. Marx is2

expressing, I'm sorry.  Those are illegal3

windows, and you know, I can attest that, you4

know, the drawings that have been approved by5

Historic, I mean, that's from me.  That's my6

license.7

If a window gets put in by Simon8

and Robyn, I'd be ultimately responsible on9

that.  I wouldn't want that to happen.  It's10

illegal.  It's a fire issue.11

CHAIRPERSON MILLER:  Okay.  My12

point was though it is per plans.  Okay?  If13

somebody did something as a matter of right,14

they could then later add a window if it was15

in accordance with the building code, but when16

they actually get an approval from the BZA17

based on plans, they can't deviate from those18

plans later down the road without coming back19

to the BZA.20

So if one of your concerns is what21

they might do to change the plans, I just22
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wanted to let you know that --1

MR. MARX:  Right.2

CHAIRPERSON MILLER:  -- that's3

addressed in this proceeding.4

MR. MARX:  Great.  So there are5

actually two concerns there, one of which you6

just addressed.  The other one is still the7

fact that this balcony, which is now an open8

standing area as I'm able to see what I would9

say is a bird'seye perch, is still going to10

allow that view if somebody wanted it.11

I'm not suggesting that the12

current owners want to look into my shower or13

my guest bedroom, but that view is now14

available whereas otherwise it would have15

required climbing on a roof.16

CHAIRPERSON MILLER:  So do I17

understand that you don't have a concern about18

privacy with respect to windows anymore; that19

your concern now is just balcony?20

MR. MARX:  No.21

CHAIRPERSON MILLER:  No.22



441

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. MARX:  The concern is still1

privacy related to my windows.  See, I have2

two windows there. One is the bathroom window3

and the other is the bedroom.  I pointed out4

the bedroom window to you.  You can't see the5

bathroom one because it would actually be6

right here on this side facing their house.7

Does that make sense?8

This side elevation --9

CHAIRPERSON MILLER:  Do you have a10

window now that faces the brick wall of their11

house?12

MR. MARX:  I have a window, this13

window which you can see on the drawing and14

another one right here that would be facing15

out from my house toward their brick wall is16

correct.  That one facing out is my bathroom17

window right into my shower, and the other one18

is the guest bedroom.  The one that's visible19

is the guest bedroom.20

In fact, the window into that21

bathroom is the only window into that22
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bathroom.  The window into that bedroom is the1

only window into that bedroom.2

CHAIRPERSON MILLER:  So how --3

MR. MARX:  Which comes up with air4

and light in just a minute as well.5

CHAIRPERSON MILLER:  Well, what6

are you concerned about with respect to those7

windows?  Are you concerned that --8

MR. MARX:  With respect  with two9

things.  One is the one that's under current10

discussion, which is the privacy issue, which11

you just addressed one piece of that, which is12

there will be no windows on this side of their13

house facing mine, but that doesn't address14

one that I still have, which is this balcony15

is still -- you can still view those from this16

balcony.17

Remember I said earlier that my18

concerns were only heightened when that19

balcony was added on, even though the ANC in20

their June 19 minutes reflected back and said21

in the week since the last meeting they made22
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a change to address the concerns of a1

neighbor.  That's specifically one of them2

that I'm referring to there that only added to3

my concerns.4

Okay.  With respect to that5

balcony which, again, was an addition after6

the ANC meeting that I was able to attend and7

never knew anything about until I received8

this in the m ail, that new revision is what9

I refer to as a bird'seye perch above all else10

around it, yards, into my backyard, into the11

neighbor's.  I can't speak for what they say12

over here, but again, at this point to have13

that bird'seye view you really would need to14

be on the roof, whereas now you have this15

balcony which is this kind of -- there are no16

other balconies there.  I mean, it's just kind17

of this view.18

Again, I'm not suggesting that19

Robyn or Simon have anything untoward in mind,20

but it just is an uncomfortable feeling.  It's21

not exactly the feeling of privacy you would22
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want if you're in your backyard with friends1

or your wife or whatever, to have this2

bird'seye perch hanging over you.  So that3

balcony is actually a pretty big concern of4

mine.5

Mr. Rice quoted the HP report with6

respect to the impact of the look on the7

street.  He did not address the HP report with8

respect to air and light or privacy.  Now,9

that may exist in there, but again, I've never10

seen it.  If they have addressed that, I'd11

love to know that because to my liking the air12

and light and the privacy issues are still13

unaddressed and very much concerns to me.14

CHAIRPERSON MILLER:  That's15

because this is really the forum where we16

address those issues.17

MR. MARX:  Okay, great.  The18

impact on the zone plan or the impact on the19

look of the street, the front and the rear of20

South Carolina, of that strip of homes, my21

thought is that this exception that's being22
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asked for to build higher is really a bit of1

a slippery slope where, you know, this one is2

only one story higher than mine and another3

house on the other side, but then if some4

other neighbor wanted to do it and they said,5

"Well, but we only want to go one story higher6

than theirs and you already allowed them to go7

one story higher than the others," I don't8

know how that all works.9

To me that sounds like a pretty10

dangerous way to go in terms of the overall11

integrity and zone plan.  I don't know the12

legal ins and outs of that.  It just has the13

feel of something that could lead to further14

trouble down the road.15

CHAIRPERSON MILLER:  Let me just16

respond to that one quickly.  The way I17

understand it, there are certain height18

restrictions that apply to different zones,19

and they are within the height restriction20

that applies to this zone.  So they're not21

asking for an exception per se to the height22
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requirement.1

MR. MARX:  Okay.2

CHAIRPERSON MILLER:  So it's not3

exactly a slippery slope in that there's no4

control over how high they can go.  They can5

only go to that regulation.6

MR. MARX:  Okay.  Great.  I'll be7

happy to cross off that concern.8

CHAIRPERSON MILLER:  Okay.9

MR. MARX:  Other concerns, I do10

have others.  I've been told that the11

construction and structural concerns are not12

the subject of your consideration, and I13

understand that.  They do still exist14

nonetheless related to drainage plan, party15

wall, adjoining roof spaces and those types of16

things.  Those are things that I understand17

don't come into play here, but they are still18

concerns of mine moving forward.19

CHAIRPERSON MILLER:  You said that20

pretty quickly.  Which ones?21

MR. MARX:  Okay.  I didn't think22
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at this late hour I could say it quick enough.1

Other concerns I have even though I understand2

they are not under the direct purpose of this3

meeting would be drainage, which has already4

been discussed as a problem during this5

meeting by the owners and the architect; party6

wall issues, which we discussed but have come7

to no agreement on whatsoever; and adjoining8

roof spaces, which I guess is party wall.  I9

don't know the technical difference between10

those two.11

Those are issues that are nowhere12

near resolved even though I understand or at13

least I've been told they don't really come14

under your area.15

I guess what I'm saying is the16

main things, the main remaining issues that do17

come under the heading of what it is that you18

all have shared would be the air and space and19

the light and the overall zone plan, as I see20

it, the so-called uniqueness or measurement of21

uniqueness of that house compared to the22
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others.1

I don't know if this is true or2

not.  Is it true that the burden of proof is3

on the Applicant to show why they don't need4

to follow the regulations rather than an5

opponent or is there such a designation there?6

CHAIRPERSON MILLER:  The Applicant7

is seeking relief in this case.  So it is the8

Applicant's burden to show that they're9

entitled to the relief they're seeking.10

MR. MARX:  Okay.  Thank you.11

I've also been told that the12

effect on neighbors is a serious matter for13

the BZA.  Is that also a proper description14

that's been given to me?  In other words, it's15

not just the owners' desire.  It's also the16

impact on neighbors.  Is that true?17

CHAIRPERSON MILLER:  Yeah, it's18

basically true.  There are three parts to that19

test, and today's question is a variance, and20

the third part of the variance deals with21

substantial detriment to the public good, and22
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so many have argued that adverse impacts on1

the neighbors would fall in that category.2

MR. MARX:  Okay, great.  Thank3

you.4

Mr. Connors mentioned much5

discussion back and -- a couple of different6

times about the way that the kitchen and the7

bathroom exist, and he said, quote, "That8

makes no planning sense."  But I'm still a9

little confused on what that has to do with10

anything we're discussing.  Whatever internal11

design of the first floor, I'm at a loss to12

understand what that really has to do with13

building something on the third.  I don't get14

that.15

We're not talking about that.16

We're talking about a painting studio.  We're17

not talking about the downstairs floor plan,18

which as I said already is the same as mine19

anyway and I don't know how many others are20

the same on that street.21

All of this talk about the other22
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seven houses, what's on their lots with1

respect to size, et cetera, what's indented,2

what sticks out Mr. Connors referred to as an3

alley of chaotic mishmash of elements, and I4

agree.  It's exactly the same.  I agree with5

his description of that.6

With all due respect though, I7

don't see what that has to do with air and8

light and privacy issues.  Whatever that back9

mishmash, chaotic mishmash as it's been10

described, I don't see what impact whatsoever11

that has to do on air and light and privacy12

issues.13

I would be absolutely thrilled if14

the current owners of 320 decided that they15

wanted to build as far back as they wanted to16

in the first floor talking about this, and I17

know that's another whole set of issues, but18

talking about the floor plan and all of this19

stuff doesn't impact anything, you know, for20

the neighbors as far as I know if you built21

back instead of up.  It certainly doesn't22
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affect my privacy or my air and light.  Have1

at it.2

It's not going back that bothers3

me.  It's going up that concerns me.4

Thank you.  That's all I have5

right now.  I appreciate it.6

CHAIRPERSON MILLER:  Okay.  Thank7

you.  We have some Board questions.8

MR. MARX:  Okay.9

BOARD MEMBER DETTMAN:  Mr. Marx, I10

have a few questions for you, but first of11

all, thank you for your testimony and your12

comments.13

Basically I can boil down your14

concerns to three concerns:  the reduction of15

light, open space, and privacy.  And I guess16

I'll address privacy first.17

You know, we --18

MR. MARX:  Oh, can I correct one19

thing there?20

BOARD MEMBER DETTMAN:  Sure.21

MR. MARX:  Also the overall -- you22
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left one out, which is the overall impact on1

the street.  The zoning plan I can't speak to,2

but I did mention -- I don't know how that all3

works, but I do know what impact that could4

have on the overall of that strip of seven5

homes.  So I'd like to include that in there.6

BOARD MEMBER DETTMAN:  Okay.7

Well, impact to the zone plan is part of that8

third prong of the test, but also public good.9

MR. MARX:  Okay.10

BOARD MEMBER DETTMAN:  So I'm11

going to focus on public good, how it12

basically impacts you, and I could boil that13

down to light, open space, and privacy.14

With regards to privacy, you know,15

HPRB has to balance a lot of things, and16

they're really looking at the preservation of17

a historic district and the historic character18

of a neighborhood.19

The BZA wants to protect the zone20

plan and sort of enforce it in terms of21

looking at things in terms of the variance22
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test.  And so the agencies are balancing some1

things back and forth.2

You know, the original plan had it3

built right out to the end of the house, and4

HPRB thought it was appropriate to preserve5

the character of the historic neighborhood to6

back the addition off six feet so that it7

would read more like a two story building,8

which in your words it sort of has exacerbated9

your privacy issue.10

So I guess to pose the first the11

first question to you:  what would you see as12

an appropriate solution?  Are there any13

appropriate solutions other than completely14

doing away with the addition or taking the15

addition back out six feet and violating what16

HPRB has said?17

MR. MARX:  Right, and I don't know18

what basis they used to come up with that19

because, again, it's my thinking and the way20

I explained to you they actually were working21

from faulty information.22
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But to answer your question, if1

there is something that can be done, I'm2

guessing that there is because there were3

really two pieces I was concerned about in4

terms of the privacy in terms of the windows5

into my house, the bathroom and the bedroom.6

One you've addressed, which is7

assuring me on the record both by architect8

and owners and by you all confirm that, that9

they will not be allowed to put a window on my10

side of their add-on, of their proposed add-11

on.12

The second piece is the balcony.13

So one is gone.  The second piece, the14

balcony, boy, I don't know.  What if the15

balcony came in?  I don't even know why there16

is a balcony, but if that balcony were to come17

into the same width -- are those doors I'm18

assuming or windows, or at least one of them19

is a door out to your balcony?20

If this balcony were brought in21

far enough so that you could not view around22
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the house into my bathroom shower and into my1

guest bedroom, then I think that would address2

what you're asking, which is can I think of3

any way where that would be improved.4

That does not address the5

bird'seye view into all of our backyards, but6

it does address -- I'm trying to think of a7

way to answer your question where we can find8

a midway solution that addresses at least part9

of my concern.10

Now, I don't know physically how11

far in you would have to come to do that.  It12

may take, you know, putting up a board there13

and standing there and figuring out where you14

can actually stand and still into the windows15

and I'm not an architect.16

But to try to give a short answer,17

yes, that would address the window,18

potentially address looking in the windows,19

but would not address the bird'seye view into20

everyone's backyards.21

I would raise a question.  How22
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does it change things if you have this -- if1

you didn't have a balcony there altogether?2

What if you were still however -- is that six3

feet setback?  The balcony is six feet; is4

that correct?  What if that balcony just5

didn't exist and you had your windows there?6

You would still have the bird'seye7

view out the windows, but it wouldn't be like8

you're out there, you know, leaning over into9

people's -- again, I'm not suggesting it's10

what they want to do.  I don't know who's11

going to be the next owner or the next owner12

or whatever.13

I think we're seeing potential for14

some improvement but not totally a solution to15

what -- because you still have bird'seye16

windows up there, but that idea of a balcony17

where -- there's something about that that's18

a little bit disconcerting as a next door19

neighbor.20

We don't have roof parties in our21

neighborhood.  I mean that's just not22
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something -- people don't do that.  So there1

are not really people hanging over you if2

you're having privacy in your backyard.3

I say "backyard."  They're pretty4

small areas, but backyards nonetheless.5

BOARD MEMBER DETTMAN:  Would you6

say that your neighbors can see into your7

backyard from their second story back windows?8

MR. MARX:  I would say that based9

on where that window is on their second floor10

and not on my side, I'd say you'd have to11

really want to and then even so, I'd say you12

could see part but not all.13

Now, I can't speak to the14

different neighbors, but you'll notice where15

there's one window on that second instead of16

there's not windows on both sides.  So my17

guess is that you could see some but not all.18

BOARD MEMBER DETTMAN:  And quickly19

with respect to light and open space, I heard20

you mention that a couple times, but I didn't21

really hear any specific impacts.22
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MR. MARX:  Yeah, again, I tried to1

allude to that.  Maybe I didn't do it well.2

The light that comes in that bedroom window3

and that bathroom window are the only light4

into those rooms.  There are no other windows5

into those rooms, and in fact, that light not6

only gives me what I have in those rooms, but7

also the bathroom and that bedroom open up on8

that upstairs hallway, and you're really9

dependent on that as well.10

Of course, I have lights in my11

hallway.  I'm not saying I don't, but in terms12

of external light helping you out there, to me13

that blocking off of that third story addition14

there would directly and dramatically impact15

what's able to get into those two windows.16

That's the specific of what I was referring17

to.18

BOARD MEMBER DETTMAN:  Do you have19

light into those windows all day long, end of20

the day, beginning of the day, morning?21

MR. MARX:  Quite honestly, I've22
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never measured.  I can't tell you that it's a1

major problem, but I know that without light2

coming in there it would be a major problem.3

I don't have any other light coming into those4

rooms.5

So can I give you a scientific6

study?  No.  I've come unprepared din that7

sense.  I guess I could have hired a scientist8

or light expert or something, but I didn't do9

that.  I just know that those are the only10

possibilities for light coming into those two11

rooms.12

BOARD MEMBER DETTMAN:  Thank you.13

MR. MARX:  Thank you.14

COMMISSIONER TURNBULL:  Let me15

direct a question to Mr. Connors related to16

light and shadow.  On your elevation on17

Drawing No. 9 -- on page 9, your recent one,18

you're showing the shadows coming from, on Mr.19

Marx's building, coming from his building.20

MR. CONNORS:  That's correct.21

COMMISSIONER TURNBULL:  I'm not22
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sure what -- I'm trying to figure out where is1

north and south.2

MR. CONNORS:  That's the eastern3

direction.  I normally show shadows either4

coming from the east or coming from the south.5

COMMISSIONER TURNBULL:  So are we6

to assume then that the shadows from this7

structure do not fall on his building per se?8

MR. CONNORS:  They do at some9

point in the day, and that's why I took those10

pictures in the wintertime, which is the  most11

extreme situation.12

COMMISSIONER TURNBULL:  Yeah.13

MR. CONNORS:  In the winter we14

have the sun is the lowest in the altitude,15

and it also doesn't start until -- I don't16

know -- 8:30 and it goes to 4:30 or something17

like that.  Their house, all of the houses on18

South Carolina are turned, and they're on axis19

with about 10:00 a.m..  Ten a.m. doesn't do20

much.  This is peak sun.  This is midday in21

winter, and you can see the light that is22
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coming onto those doglegs right now.  The1

shadows are there.  They're high up.2

And of course, other times of the3

day and during other seasons they're much4

improved because the sun is higher up.5

COMMISSIONER TURNBULL:  But is it6

the feeling -- I'm trying to get are most of7

the shadows coming from his own structure8

though?9

MR. CONNORS:  I think it varies10

with the course of the path of the sun.11

COMMISSIONER TURNBULL:  Okay, but12

would it be impossible -- my other question,13

getting back to privacy -- would it be14

impossible to create a privacy fence on his15

side of the --16

MR. CONNORS:  Well, to also bring17

that up, you know, I have never tried to spin18

any of the information that I've been doing19

every since February. In working with ANC and20

Historic, this was the Historic suggestion.21

Now, my brain can't process every22
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single facet of design, and as soon as that1

was brought up, that was the first time I2

heard of that issue today.  I instantly3

started sketching out, well, what if that rail4

moved in.  I mean that's definitely a5

possibility.6

This was done as a suggestion from7

the Historic, and they were looking at the8

block as a whole.  They weren't looking at the9

immediate neighbors.  When Historic looks at10

these properties, a lot of times they look at11

it -- it is one of seven -- they look at all12

seven exactly the same.13

So when we were talking about14

other higher houses and stuff like that, it's15

the groups that are surrounding.  So I16

definitely think that if I had thought about17

it earlier maybe I would have made that18

suggestion myself.  I don't really know, but19

I think certainly the rail could be brought in20

from the side so that --21

COMMISSIONER TURNBULL:  Would it22
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be an opaque wall?1

MR. CONNORS:  Yeah, it could be2

anything.3

COMMISSIONER TURNBULL:  So there4

is a way to ameliorate concerns of privacy.5

MR. CONNORS:  Yes.6

MS. HINSON-JONES:  Can I just7

comment on the rail?  As Mr. Dettman said, the8

balcony wasn't our idea.  We originally wanted9

to build all the way out to the edge of the10

house, but the railing really doesn't make11

much difference to us, I mean, as long as the12

doors or windows or whatever are clear and13

open. To bring that railing in a couple of14

feet so that it does not go to the corner of15

hour house is an easy fix.16

COMMISSIONER TURNBULL:  Okay.17

thank you.18

MR. MARX:  May I speak to that for19

just a moment?  If, again, we're coming back20

to this original intent, consistently21

communicated from day one all the way22
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throughout of this being the whole purpose of1

building this third story structure is to2

paint, I'm still confused as to why there even3

would need -- what does that balcony add to4

the ability to paint?5

And quite frankly, that's baffling6

to me.7

MS. HINSON-JONES:  We never wanted8

the balcony.    The balcony was recommended by9

the Historic Board.10

MR. MARX:  Okay.11

MS. HINSON-JONES:  And to satisfy12

them we said okay.13

MR. MARX:  I have to say that if14

that balcony is gone, that eliminates the15

privacy issue into those two windows, and16

that's a big bonus from where I sit.  It17

doesn't eliminate the bird'seye view from a18

third floor in the courtyards, but it does19

eliminate the view into those two windows,20

which is pretty significant to me.21

CHAIRPERSON MILLER:  Well, why22
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does Historic want the balcony?  If it's1

serving some purpose and you're asking us to2

remove it, I certainly want to know what --3

MR. CONNORS:  It was a setback,4

and I don't know.5

MR. MARX:  When you say a setback,6

you mean having this six feet back, right?7

but that doesn't explain why you need a8

balcony out there.  You can still be six feet9

back without a balcony.  Am I missing10

something?11

MR. CONNORS:  No, not at all.12

It's just a pretty typical design aspect, that13

if you set a structure back from the face of14

the structure below, you typically either have15

a parapet or a rail or something.16

MR. MARX:  What is a parapet?17

MR. CONNORS:  A parapet is just a18

solid guard wall usually there for fire19

purposes or whatever, but --20

CHAIRPERSON MILLER:  is it21

something that goes to the character and scale22
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of the property?1

MR. CONNORS:  Well, it became, you2

know, an advantage.  In order to achieve that3

setback from the original design, I think the4

clients lost an additional 60 square feet, and5

I thought, well, you know, if we lose 606

square feet maybe it wouldn't be so bad if we7

had a place or if Simon had a place or whoever8

owned the house had a place up in that room,if9

they could go out and sit on that balcony.10

That's not uncommon.  It's similar11

to the way the houses on E Street -- they have12

those porches.  They have porches coming out13

at each floor, and people come out of their14

bedroom and they sit and they enjoy the trees15

and the things that are in the alley.16

CHAIRPERSON MILLER:  That was17

going to be one of my questions.  Is a balcony18

like this an anomaly or is it something that19

you see in these kind of neighborhoods?20

MR. CONNORS:  I think you see it21

in these types of situations.  It was a design22
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-- I don't know -- habit or instinct, and1

that's a lot of what I go by.2

CHAIRPERSON MILLER:  I guess, and3

then I'll turn to you, I guess my question is4

certainly we see it.  We see balconies and5

decks all the time, and so my question is:  is6

this instance any different from some others7

in that every time somebody has a deck or8

something they're going to have a view down9

perhaps into neighboring properties?  Is this10

different?11

MR. CONNORS:  No, and if you have12

a window off the back of your house on the13

second floor that looks into a neighbor's14

yard, to what extent?  That's correct.15

Now, I also should first add that16

when we started this project I immediately17

suggested to Simon and Robyn, you  know, you18

should set back the proposed addition from the19

front of the house to comply with what I know20

is going to be the major historic concern, the21

view from the front.22



468

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

And we set it back and set it back1

and set it back to the point where now it's2

20-something feet back, sloped, and so, you3

know, we really didn't think about using the4

front roof as a terrace or anything like that.5

It was the habitual instinct of mine to6

immediately design the addition so that it7

works with -- I know what the historic8

concerns are going to be.  Setting it back9

from the rear of the house was a new concern10

for me as a designer.  That's the first time11

the Historic has asked me to do something like12

that from an alley. I've never seen that13

before.14

CHAIRPERSON MILLER:  yes.15

MS. HINSON-JONES:  Can I just make16

a comment on the balcony?  If we're going to17

have windows back there or doors that open,18

you're going to have to have some sort of a19

railing for safety reasons.  Whether we're in20

the house or somebody else is in the house,21

you can't just say, well, there's no balcony.22
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There's no railing.  You're on your own.1

So I think for that reason we have2

to have a railing of some sort, and as I said3

before, if it doesn't go all the way out to4

the edge of the house that's all right.5

CHAIRPERSON MILLER:  Okay.6

MS. HINSON-JONES:  And the edge7

meaning the width of the house.8

MR. CONNORS:  The hedge of the9

property.10

MS. HINSON-JONES:  To the edge of11

-- because that's what Mr. Marx is concerned12

about that anybody --13

MR. MARX:  The two sides.14

MS. HINSON-JONES:  -- going out to15

the side of the balcony would be able to look16

around the corner and see into his windows.17

CHAIRPERSON MILLER:  I see.  It18

would be further in from the side.19

MS. HINSON-JONES:  It would be,20

yeah.  In other words, it would cover the21

window space rather than the entire back of22
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the house.  Optimally we'd be happier without1

any setback, but of course, that was kind of2

forced upon us.3

CHAIRPERSON MILLER:  The rear yard4

setback was forced upon you on the front.5

MS. HINSON-JONES:  Correct.6

CHAIRPERSON MILLER:  And what was7

the front yard setback?  How much was that?8

MR. CONNORS:  Twenty-two feet, six9

inches from the front property line.10

CHAIRPERSON MILLER:  I'm sorry.11

what did you say?12

MR. CONNORS:  Twenty-two and a13

half feet from the front property line.14

CHAIRPERSON MILLER:  Okay.15

MR. CONNORS:  And it was Simon's16

suggestion to the Historic to set back the17

rear three feet, and they said, "Good idea.18

We would be more comfortable with six feet."19

And I can say that we had delayed20

going to the Historic board.  We were lined up21

ready to go to the Historic on September, and22
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we postponed it to make these revisions, and1

Historic did -- I mean, they saw these2

particular drawings.  So they approved these3

drawings.4

CHAIRPERSON MILLER:  So if you5

weren't required by HPRB to go back 22 feet,6

if you were required to go back less feet, we7

wouldn't have this problem of privacy concern8

in the rear; is that correct?9

MS. HINSON-JONES:  Correct.10

MR. CONNORS:  Probably not.11

CHAIRPERSON MILLER:  Okay.12

MR. MARX:  Again, if I may13

clarify.  Into those windows.  We're talking14

about two different privacy issues.  One is15

into the two windows in my house.  That one16

would be solved by this.  The other bird'seye17

privacy issue as I'm call it would not be.18

And if I may, Madam Chair, just19

clarify because what Mr. Connors mentioned a20

few moments ago -- a few minutes ago about21

being fairly typical of having third stories22
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with balconies or porches on them, my1

recollection from being in that alley is I'm2

not aware of any.  I just went over to those3

pictures to confirm my recollection, and in4

fact, I can't identify a single one on either5

side there that has a third story balcony.6

If someone can correct me on that7

and point it out to me in those photos, please8

do so.9

MR. CONNORS:  No, Mr. Marx is10

right.  I was merely speaking to when there is11

an addition of this nature in Capitol Hill,12

D.C., wherever, then it is typically common to13

do something like that.14

CHAIRPERSON MILLER:  Okay.  Just15

before we leave this issue, it sounds like,16

Mr. Marx, okay, your number one concern seems17

to be with the balcony and its affect on18

privacy and light?  The light --19

MR. MARX:  The light is not20

impacted by the balcony I don't think.21

CHAIRPERSON MILLER:  Okay.  So22
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privacy with the balcony.1

MR. MARX:  Privacy is the number2

one concern.  Air and light would be --3

CHAIRPERSON MILLER:  Okay.  Let's4

just deal with one at a time.5

MR. MARX:  Yeah, no problem.6

CHAIRPERSON MILLER:  So the7

balcony issue, we were discussing the8

possibility of the Applicant making some9

changes that might address the privacy10

concern, and I just want to get this down and11

see if there's some consensus on it.  I'm not12

saying we're necessarily going there, but we13

just need all of the information to consider.14

And I think probably Mr. Turnbull15

could phrase it better than I could, but16

bringing it in from the side so that it's17

further away, the railing, so that it's18

further away from your house; is that correct?19

Now, is that --20

MR. MARX:  Let me clarify.21

Further away doesn't necessarily do it.  Far22
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enough in so that you cannot see into those1

windows does it.2

CHAIRPERSON MILLER:  Does the --3

MR. MARX:  In relation to --4

CHAIRPERSON MILLER:  Does bringing5

it in do it or do we need some kind of a6

privacy fence as Mr. Turnbull was talking7

about?8

MR. MARX:  My guess is it would9

depend on how far you bring it in.  If you10

bring it in far enough, then you can stand on11

that balcony and stretch all the way over.12

I'm not suggesting anyone wants to do that,13

but I think that would solve that piece of the14

privacy issue.15

A privacy wall would make me very16

happy, too, a privacy wall in addition to it17

being brought in.  Let me rephrase that.18

Because if it still extends all the way to the19

end and there's a privacy wall, anyone that20

wanted to look could still look.21

CHAIRPERSON MILLER:  Okay.  I22
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don't think we're going ot resolve it today,1

but I just want to get these points down2

because I think perhaps after we're done,3

we'll leave the record open and perhaps for4

some modifications to the plan.5

Mr. Dettman.6

BOARD MEMBER DETTMAN:  Just a7

quick comment.  On the privacy wall, Mr. Marx,8

are you saying that if the railing was to9

remain where it is but on your side of the10

balcony, if there was some sort of wall,11

lattice, perforated mesh, something that12

prevented someone from looking through,13

whatever it is, that wall into your windows,14

that wouldn't be good enough?15

MR. MARX:  Correct.  If it were16

brought in and you had that, fine, but my17

point is if the balcony still extends that18

far, anyone that wanted to violate that19

privacy still could.20

BOARD MEMBER DETTMAN:  Even if the21

inside of the balance was a wall that you22
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couldn't see through or some sort of1

structure --2

MR. MARX:  Well, sure.3

BOARD MEMBER DETTMAN:  -- that you4

couldn't see through.5

MR. MARX:  Sure, you could because6

the only difference there would be walking up7

to the side of the balcony and looking or8

walking up to the side of the balcony and9

sticking your head around to look.  Either one10

violates my privacy.  So if --11

CHAIRPERSON MILLER:  I'm really12

having trouble following that.  So you have a13

side that goes all the way to the end of the14

balcony.15

MR. MARX:  Right.16

CHAIRPERSON MILLER:  Something17

that screens the view. 18

MR. MARX:  Right.19

CHAIRPERSON MILLER:  What are you20

saying?  They have to like hang over the21

balcony --22
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MR. MARX:  No, not hang over.  If1

you walk to the edge of a balcony, if this is2

a balcony and there is what you're referring3

to as a privacy screen here, and I walk up to4

the end of that and just poke my head around5

the wall, in effect being at the corner where6

the privacy wall meets the railing, that's the7

same violation of privacy as if there's no8

wall there.9

Do you want me to stand up and10

demonstrate what I mean?  Or maybe I can show11

you on here.12

CHAIRPERSON MILLER:  I think the13

architect is drawing it.  I mean, I'm just14

imagining that that whole side is blocked, and15

I don't see how you could see anything but16

what's right at the end of the balcony.17

BOARD MEMBER DETTMAN:  Mr. Marx,18

would you agree that, you know, privacy is an19

important thing, but we also live in a very,20

very dense environment and we make that21

choice?  And to put up a privacy wall and to22
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say that someone could just peek their head1

around the edge and look into my windows,2

well, not getting off of the windows, but3

someone could walk down the alley and peek4

into your back yard by peeking over the fence.5

I mean there has to be some level6

of --7

MR. MARX:  Right.  Actually you8

couldn't do that without a ladder, but I9

understand your point.10

MR. CONNORS:  I can make an11

approximate guess at this point, and I don't12

know if you can all see the drawing.  Their13

houses are very similar, and I'm going to14

guess that the window of Mr. Marx's is very15

similar to where their window is, and if you16

line those up and if you modify the rail of17

the balcony or something, a person here18

standing would have to look through the new19

addition down into the courtyard to see the20

window, and so something to address the21

nonvisibility issue, I think, could be easily22
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achieved.1

CHAIRPERSON MILLER:  So what would2

that screen accomplish then?  It's not going3

to -- if that doesn't get in the way of seeing4

the window that you're talking about -- you're5

saying you can't see the window anyway.  You'd6

have to go look that way.7

MR. CONNORS:  Well, if you modify8

the rail and bring it back, you wouldn't be9

allowed to -- a person would have to step over10

a guard rail onto a roof to look down into a11

courtyard to see into a window.12

CHAIRPERSON MILLER:  I see.  The13

screening would accomplish that.  It would14

block that.15

MR. CONNORS:  Right.16

CHAIRPERSON MILLER:  Okay.17

MR. CONNORS:  Now, we have some18

other ideas with this project that, you know,19

we will discuss further down the road, but an20

intent from the owner was that the front of21

the existing structure was going to be22
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possibly a green roof.  They were going to1

install a green roof to help drainage issues2

and so on and so forth.3

And we could also modify this rail4

at the side here with the same company to do5

something really cool and create a living6

wall, which would be a lattice that would be7

vegetated and probably buffer sight and help8

to buffer noise and things like that.9

Just an idea.10

CHAIRPERSON MILLER:  Okay.  I just11

have one comment back to you, and then I guess12

we would then turn to the Applicant for13

closing, I think.14

Just with respect to the great15

weight, what that means to the ANC, the great16

weight, that's a term that comes out of17

statute in the D.C. Code, and what it means is18

that we will address the issues that the ANC19

raises in our decision making and say why we20

agree or don't agree with them.  That's what21

it means in contrast to, you know, all of the22
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other arguments that might be made before us.1

We don't necessarily have to address2

everybody's every little argument or big3

argument, but we do have to address the ANC.4

So that's what it means.  It doesn't mean that5

it's given some great persuasive weight or6

whatever.7

MR. MARX:  Thank you.8

CHAIRPERSON MILLER:  Okay.  Any9

other questions or comments at this point?10

Mr. Rice.11

MR. RICE:  I have a comment or12

question, too.  It sounds as if there's a13

possibility that the balcony can be at minimum14

pushed in a little and the Applicant is15

somewhat receptive to that.  I wanted to  know16

since the balcony was sort of a suggestion by17

the HPRB Board, would the Applicant be subject18

to go back with these modifications to get an19

additional review since it was the creation of20

the HPRB.21

And I don't know if that's a22
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question they can answer, but it should be1

something we should consider.2

MR. CONNORS:  I'm pretty certain3

we'd have to go back to the staff, and the4

staff would have to make an amendment and5

delegate final approval to staff.  That's what6

it is.  The staff recommends the approval and7

delegate final approval to staff.8

So we'd have to go back to the9

staff, and of course, any approval for a10

building permit would have to be approved by11

HPRB -- HPO.12

MR. RICE:  Okay.13

CHAIRPERSON MILLER:  Just to14

follow up on that, if you were to do some type15

of a screening wall that you were talking16

about, would you need to go back to HPRB for17

that?18

MR. CONNORS:  I'm pretty certain19

we'd have to go back to the staff.  I don't20

know the exact answer, but it's not a change21

to the massing.  It's a change to a detail,22
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and things like that typically -- and I think1

they put it in the report -- that final2

approval goes to the staff.3

CHAIRPERSON MILLER:  So have you4

had final approval yet or you haven't?  You're5

going back anyway or not necessarily?6

MR. CONNORS:  Meaning -- no, we7

had final approval from the Board, but I don't8

have final approval from the staff because we9

don't have zoning approval and I haven't10

started a building permit.  Final approval11

from the staff is reviewing the construction12

drawings.13

CHAIRPERSON MILLER:  Are you14

referring to HPRB staff or what staff are you15

referring to?16

MR. CONNORS:  Historic staff.17

CHAIRPERSON MILLER:  Historic.18

Okay.19

MR. CONNORS:  Yeah, they'll review20

and check off, and they also review the21

compliance.  They get the DCRA, the building22
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permit process as a whole, they get the report1

from the Zoning Board, and they're supposed to2

read through had check that as well.  So3

anything that's in there we have to comply4

with in our construction documents.5

CHAIRPERSON MILLER:  And if you6

did some of the green ideas that you were7

talking about, would you have to go back to8

staff as well?9

MR. CONNORS:  Sure.  Yeah, we10

discussed some of these green ideas with the11

staff of Historic already, and she said that12

she would need to review the specifications on13

those types of things.  She was mostly14

concerned about the front part that we were15

looking into because she didn't want to see16

any tall growing plants.  She wanted to see17

low growing plants, but I'm sure on the back18

if it's something that is wrapping up a19

trellis or something like that, I don't think20

-- I can't imagine that would be a problem,21

especially if we showed her that, you know, it22
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was a recommendation of working with the1

neighbor and Zoning Board.2

CHAIRPERSON MILLER:  Okay.  I have3

one other question, I think.  When you were4

talking about how the houses are similar,5

right now what do Mr. Marx's windows look out6

on with respect to the Robbins' house?7

MR. CONNORS:  They look at a blank8

wall.  They look at a brick blank wall.9

CHAIRPERSON MILLER:  Okay.  Any10

other questions?11

Did you cross?12

MR. CONNORS:  I'm sorry?13

CHAIRPERSON MILLER:  Did you do14

any cross examination of Mr. Marx?  Did you15

want to?16

MR. CONNORS:  Cross?17

CHAIRPERSON MILLER:  Yeah,18

questions of Mr. Marx.19

MR. CONNORS:  I don't.  Maybe the20

owners do.21

MS. HINSON-JONES:  I don't think.22
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You all have been here since 9:30.  You must1

be incredibly tired.  So I think we won't put2

you through any more agony.3

CHAIRPERSON MILLER:  Okay.  We4

certainly want to get all of the information5

you want to give us though.6

And also then at this point you7

have opportunity for any rebuttal and then8

closing.9

MR. CONNORS:  I think the closing,10

I would keep it very short, that we feel we've11

proven the burden in this property.  We also12

feel that we've designed something that was13

acceptable both by the Historic and the ANC,14

and that the uniqueness of Capitol Hill -- and15

I'll just say this in general all about16

Capitol Hill -- the uniqueness of Capitol Hill17

is that honestly, there's an overlay.  Not18

many R-4 zones in the city have an FAR limit.19

Capitol Hill, I think, is one of the only ones20

that has an FAR limit on R-4 zone, and this21

proposed addition would not exceed the FAR nor22
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the height, and those are two very big items1

with intent of zoning, I believe, in Capitol2

Hill.3

The whole zone is allowed for4

three stories and 40 feet, and that's5

considering a 1,800 square foot lot.  This is6

two and a half floors with an FAR based upon7

an 1,100 square foot lot, and it is going to8

approximately 32 feet above the front, which9

is not necessarily higher than some of the10

buildings on the block.11

So the fact that it's reduced to12

prevent visibility from the main thoroughfare,13

South Carolina, and the fact that we have14

created additional setbacks which are quite15

unique to such a design from the rear, I think16

that this design does meet with the intent of17

zoning.18

CHAIRPERSON MILLER:  I just want19

to just follow up on what you just said.20

Based on your experience, that is pretty21

unique to have both front and rear setbacks22
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required by HPRB?1

MR. CONNORS:  Yes.2

CHAIRPERSON MILLER:  Okay.3

Anything else?4

MR. CONNORS:  Unless the owners5

want to add to anything I've said.6

MR. HINSON-JONES:  I just want to7

thank you all very much for your time and8

patience.9

CHAIRPERSON MILLER:  Okay.  Why10

don't we set this for decision making?11

Probably December 4.12

MR. MARX:  Madam Chair, do I have13

an opportunity to make a closing statement?14

CHAIRPERSON MILLER:  No.15

MR. MARX:  Okay.16

CHAIRPERSON MILLER:  Do you know,17

when I read the rules before, the order of18

procedure, we're bound by our regulations, and19

that gives the Applicant the last word.20

MR. MARX:  I wish I had been given21

an opportunity to make a statement before22
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their last word then.  If they actually get to1

go last, that's fine, but with all due respect2

I think I would have an opportunity to share3

my closing thoughts as well.  Maybe it should4

have come before theirs.  I don't know the5

order.6

If I'm incorrect, I obviously7

respect that.8

CHAIRPERSON MILLER:  It's kind of9

late.  So, you know, sometimes if it's earlier10

we might be even more lenient.  Were you here11

when I read the order of procedure for special12

exceptions and variances and I went through13

the Applicant goes first, then the Office of14

Planning, ANC if they're here, parties or15

persons in support, parties or persons in16

opposite, closing remarks by the Applicant.17

MR. MARX:  If that's what it is,18

that's what it is.  Thank you.19

CHAIRPERSON MILLER:  Just give us20

a moment to confer, but I'm thinking that our21

next decision date is December 4th.  So that's22



490

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

a possibility of when we would decide this1

case, but I just want to take a moment to2

confer with my colleagues.3

(Pause in proceedings.)4

CHAIRPERSON MILLER:  Okay.  We5

just wanted to see whether we ought to leave6

the record open for anything in this case.7

So what we're thinking based on8

the hearing today is that we would leave the9

record open in the event the Applicant wants10

to revise the plans in any way after11

conferring with Mr. Marx or any other12

neighbors.13

That's not to indicate any14

direction that the Board is going in or15

whatever, but just to leave that opportunity16

since we thought that we heard some remarks17

that "oh, we could do this or we could do18

that."  And, you know, on further reflection19

you may decide, no, I don't want to do that20

or, you know, yeah, why don't we do this, and21

so we're going to just leave the record open22
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to give you the opportunity.1

MS. HINSON-JONES:  May I ask you a2

question?  When we come back will there be a3

renewed discussion of the facts of the case or4

will you simply render a decision and that's5

that?6

CHAIRPERSON MILLER:  Okay.  We're7

going to set it for decision making.  At the8

decision making we don't take testimony at9

all.  It's just the Board deliberating in10

public on the application.  So I think there11

has been a lot of discussion, and there are12

some options that have been discussed, and we13

just want to leave the record open just in14

case the Applicant decides or that you decide15

you want to submit any revisions to the16

document.  Because that's the document that we17

approve.18

As I was saying to Mr. Marx, there19

are the plans that you will be stuck with.20

No, you can't add windows later on or21

whatever.  So, you know, there was talk about22
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with a screen or there was talk about, you1

know, the railing, but again, I just want to2

say that this is not an indication from the3

Board that we're looking for you to change4

your plans, but you know, you're neighbors,5

and we just want to give you the opportunity6

in the next few weeks.  If you can work7

something out, you know, fine, and if not and8

you meet the test, you know, that's what we'll9

be looking at.10

MR. CONNORS:  My only question is11

for the technical aspects of for now until12

December 4th, is what was the decision with13

party status with Ms. Tanya?  Do I continue to14

copy her?15

CHAIRPERSON MILLER:  No, you16

don't.17

MR. CONNORS:  Mr. Marx only.18

CHAIRPERSON MILLER:  Mr. Marx19

only. 20

MR. CONNORS:  Thank you.21

CHAIRPERSON MILLER:  We denied her22
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party status.  Mr. Marx only.1

MR. MARX:  So I would be notified2

of whatever those changes are?3

MR. CONNORS:  Yes.4

CHAIRPERSON MILLER:  Absolutely.5

MR. MARX:  Okay.6

CHAIRPERSON MILLER:  It's kind of7

an opportunity in the event that they do make8

any changes.  I believe it would be to9

accommodate you.10

MR. CONNORS:  I did before; I will11

again.12

CHAIRPERSON MILLER:  So I'm sure13

you would get it because otherwise they14

probably wouldn't change their plans.15

MR. MARX:  That's a great16

assumption, but it doesn't always work that17

way.18

CHAIRPERSON MILLER:  Okay.  All19

right.  Let's go back to you're a party.20

Okay.  Let's just say this.  We'll get the21

plans, and I think that you would have an22
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opportunity to submit a statement to us, a1

comment on them of your position, whether it2

meets the test or it doesn't meet the test or,3

you know, it addresses your privacy concern or4

it doesn't.5

So let's set some dates for that,6

and I guess if you change your plans -- if you7

don't change your plans, then you're not8

serving anybody anything, you know.  but if9

you do change your plans somehow, then you10

should give the ANC a copy as well.  11

And that doesn't mean that they12

have to have a meeting or whatever like that,13

but it's serving.  It's serving.  Any document14

you serve on the Board you serve on the15

parties.  So that's Mr. Marx and the ANC.16

Okay, and they would have an17

opportunity to comment, too, but we're going18

to set this for December 4th.  So if you were19

to do a revision -- let's just look at our20

days -- when would that be?21

Ms. Bailey, maybe we need to set22
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it from here back.  We're setting a date for1

revision to plans and then a response to them2

if a revision comes in.3

MS. BAILEY:  I would suggest,4

Madam Chair, if it's sufficient time for the5

Applicant, November 23rd, which is a week and6

a half.  Unfortunately November 23rd is the7

day after Thanksgiving, but that would give8

sufficient time for Mr. Marx to respond a week9

later, and that would be November 30th, or we10

can even push it back a little further and11

maybe say that Monday for the Applicant,12

November 26th, to give you that weekend to13

work with, November 26th.14

MR. CONNORS:  Yes, I think that15

date November 26th would be a little better.16

It would at least give me time to send maybe17

an E-mail or something to Historic staff.  If18

there are revisions, it would at least give me19

time to show the Historic staff.20

It would certainly give me time to21

work with the owners, provide it to Mr. Marx.22
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The only question is if we do make a revision1

and I can't hear back from the Historic staff2

until after that date and there's something3

that comes back that's very minor, can I just4

address that at the November 4th or send it5

faxed to the BZA office after that date?6

CHAIRPERSON MILLER:  After what7

date do you think that would be?  I mean8

otherwise we could put this off till January9

if you want to.10

MR. CONNORS:  No, just sometimes11

it's hard, Historic.  You know, this is a busy12

time of year for them, too, and you know,13

sometimes I send an E-mail to Historic and I14

get a response that day.  Sometimes I send an15

E-mail and I don't get a response until two16

weeks later.  So that's understandable. 17

But I just can't predict their18

reaction.19

CHAIRPERSON MILLER:  I don't see a20

problem with that.21

MR. CONNORS:  Okay.22
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CHAIRPERSON MILLER:  I mean, I1

think the extra time to November 26th also2

serves Mr. Marx as well because the whole3

point, I think, would be if you worked4

something out that, you know, met his5

concerns, it seems to me that's the only6

reason that you would be doing it because7

we're talking about a limited issue here as8

far as I can tell with respect to the revision9

of your plans, unless something else is out10

there, but that deals with the balcony and11

whether or not the changes that you might12

conceivably make would address his concerns,13

you  know, and you would be weighing other14

concerns, you know, the access to the outside15

versus --16

MR. CONNORS:  Yeah, yeah.  So it's17

just -- you're right.18

MR. MARX:  Madam Chair, may I ask19

a question?20

CHAIRPERSON MILLER:  Yes.21

MR. MARX:  When you're referring22
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to addressing the concerns on the privacy1

issue and a single matter related to that2

balcony, whatever revision may or may not be3

made, am I to take from that that you all are4

dismissing the additional concern of the air5

and light or is that a totally separate issue6

that you're not addressing at this point?7

CHAIRPERSON MILLER:  We're8

certainly not addressing that issue or any of9

the other issues in any kind of deliberation10

now.11

MR. MARX:  Okay.12

CHAIRPERSON MILLER:  I'm not under13

the impression that at least based on what I14

heard today that there's something that they15

would change right now other than the balcony.16

You're opposed to the application as a whole,17

and that's going to come before us and we18

haven't -- we'll address --19

MR. MARX:  Okay.20

CHAIRPERSON MILLER:  -- whether21

that addition as a whole, you know, unduly22
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impacts your light and air, whatever.1

MR. MARX:  I just wanted to2

clarify that you haven't set that one out and3

excluded it.  It's still part of it.  It's4

just that this is one piece of it that can be5

addressed possibly.  Am I understanding that6

right?7

CHAIRPERSON MILLER:  I think we8

should be clear about what the record is open9

for.  I think that this was -- and if I'm10

wrong, then we don't even need to leave the11

record open for this.  I just thought I heard12

that the Applicant might consider some change13

to that, you know, in order to deal, you know,14

with a neighbor, and so we didn't want to15

exclude that possibility.  That's all; is that16

correct?17

MR. CONNORS:  I think the changes,18

whatever can be done to prevent a person19

looking into that courtyard would be done.  I20

think that's what we're discussing.  So I21

don't think it's something that we're going to22
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study.  I think we're going to do whatever it1

takes to prevent someone from looking into the2

courtyard.3

MR. MARX:  Again, the distinction4

I want to make for the record is that that's5

related to the privacy issue but still does6

not address the air and light, and I still7

want to be on record as opposing this because8

of the air and light issue as well.9

CHAIRPERSON MILLER:  We know that.10

MR. MARX:  Okay.11

CHAIRPERSON MILLER:  Okay?  And12

we're going to be dealing with those concerns13

in our deliberation.14

MR. MARX:  Great.15

CHAIRPERSON MILLER:  All I wanted16

to do is leave the record open for an17

opportunity where the Applicant might be18

willing to explore a change to the plans that19

we have before us.20

Okay.  All right.  Do we have our21

dates, Ms. Bailey?22
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MS. BAILEY:  The Board has decided1

that the Applicant's submission will be filed2

with Mr. Marx and the ANC by November 26th,3

and a response, Madam Chair, would be November4

30th, which would be that Friday.  In other5

words, the Applicant will file the plans on6

Monday, and the responses will be due that7

Friday.8

MR. MARX:  And just so I9

understand what to do, I make a response in10

writing and give it, mail it or fax it or11

whatever, to you all, or hand deliver,12

whatever, and then also give it to the owners.13

Is that what I do with that?14

CHAIRPERSON MILLER:  And the ANC.15

MR. MARX:  And the ANC.16

CHAIRPERSON MILLER:  Un-huh, and17

they'll serve the ANC as well because all18

parties get served with all filings.19

MR. MOY:  Madam Chair, staff would20

just like to add that for that filing on21

Friday, if there is any, on Friday, December22
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the 30th we said -- November 30th, that they1

be submitted to the office by three o'clock.2

MR. MARX:  Is that acceptable by3

fax?4

MR. MOY:  By fax with a signed5

hard copy to follow.6

MR. MARX:  Okay.7

MR. MOY:  Because our job here on8

staff is we turn around and feed the9

information to the Board members so that they10

have a chance to study it over the weekend11

unfortunately.12

CHAIRPERSON MILLER:  I would say13

also that I think we should leave the record14

open in the event the Office of Planning wants15

to respond, not that you're required to, but16

if you would like to.  Okay?  We're always17

interested in what the Office of Planning has18

to say.19

Okay.  Anything else?20

MS. HINSON-JONES:  thank you very21

much.22
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CHAIRPERSON MILLER:  Thank you.1

MR. MARX:  Now, nothing will2

happen December 4th that we should be here3

for.  You all just make your decision and4

announce it; is that correct?5

CHAIRPERSON MILLER:  All right.6

Let me say this.  We announce our decision,7

but we deliberate on it.  We go through the8

tests and we will say why we find certain9

things for certain reasons.10

MR. MARX:  Okay.11

CHAIRPERSON MILLER:  And why it12

does or does not meet the test, and if you13

choose to come and listen you can do that.14

We're also Webcast live.15

MR. MARX:  Okay.16

CHAIRPERSON MILLER:  Go to the17

Office of Zoning Website and you can listen to18

it or watch it that way as well.19

MR. MARX:  Because I have a20

commitment on that date, will my lack of21

attendance here be construed as not caring22
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anymore or it will just be I'm not here just1

because I'm not here?2

CHAIRPERSON MILLER:  No,3

absolutely not.4

MR. MARX:  Thank you.5

CHAIRPERSON MILLER:  We're really6

not paying attention to who is out in the7

audience.  We're really focusing on our8

deliberation.9

MR. MARX:I won't be in Bangladesh.10

CHAIRPERSON MILLER:  And you can11

read the transcript later.12

MR. MARX:  I don't want to be13

treated like Tanya in Bangladesh.  That's all.14

Thank you.15

CHAIRPERSON MILLER:  Okay.16

MR. MARX:  Thank you very much.17

CHAIRPERSON MILLER:  Okay.  Thank18

you very much.  Have a happy Thanksgiving.19

This meeting is adjourned.20

(Whereupon, at 7:50 p.m., the21

public meeting was concluded.)22


